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U.S. Customs Service 


Treasury Decisions 


(T.D. 89-94) 
RECORDATION OF TRADE NAME: “TRIPLE FAT GOOSE” 


AGENCY: U.S. Custom Service, Department of the Treasury. 
ACTION: Notice of recordation. 


SUMMARY: On August 30, 1989, a notice of application for the rec- 
ordation under section 42 of the Act of July 5, 1946, as amended (15 
U.S.C. 1124), of the trade name “TRIPLE FAT GOOSE” was pub- 
lished in the Federal Register (54 FR 35983). The notice advised 
that before final action was taken on the application, consideration 
would be given to any relevant data, views, or arguments submitted 
in writing by any person in opposition to the recordation and re- 
ceived not later than October 30, 1989. No responses were received 
in opposition to the notice. 

Accordingly, as provided in section 133.14, Customs Regulations 
(19 CFR 133.14), the name “TRIPLE FAT GOOSE” is recorded as 
the trade name used by Turbo Sportswear, Inc., a corporation or- 
ganized under the laws of the State of New Jersey, located at One 
Walnut Street, Perth Amboy, New Jersey 08862. The trade name is 
used in connection with men’s and boy’s downfilled outwear and ac- 
tive sportswear manufactured in Korea. 


EFFECTIVE DATE: November 8, 1989. 


FOR FURTHER INFORMATION CONTACT: Bettie Coombs, 
Value, Special Programs and Admissibility Branch, 1301 Constitu- 
tion Avenue, N.W., Washington, D.C. 20229 (202-566-5765). 


Dated: November 2, 1989. 
Marvin M. AMERNICK, 
Chief, 
Value, Special Programs and Admissibility Branch. 


[Published in the Federal Register, November 8, 1989 (54 FR 47019)] 
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(T.D. 89-95) 


REVOCATION OF INDIVIDUAL CUSTOMS BROKER’S 
LICENSE NO. 6640 ISSUED TO STEVEN T. PETERMAN 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: Notice is hereby given that the Secretary of the Trea- 
sury on March 21, 1989, pursuant to section 641, Tariff Act of 1930, 
as amended (19 U.S.C. 1641), and 111.74 of the Customs Regula- 
tions, as amended (19 CFR 111.74), revoked the individual Customs 
broker’s license No. 6640 issued to Steven T. Peterman. The appeal 
of this action having been dismissed by order of the Court of Inter- 
national Trade (Court No. 89-05-00275) is effective as of September 
21, 1989. 


Dated: November 6, 1989. 


Victor G. WEEREN, 
Director, 
Office of Trade Operations. 


[Published in the Federal Register, November 13, 1989 (54 FR 47296)] 





U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., November 6, 1989. 
The following are abstracts of unpublished rulings recently issued 
by the U.S. Customs Service. The abstracts are set forth to provide 
interested parties with general information regarding the types of 
issues currently being addressed by the U.S. Customs Service. By 
their inclusion herein, the rulings abstracted shall not be consid- 
ered “published in the Customs Bulletin,” within the meaning of 
section 177.10 of the Customs Regulations (19 CFR 177.10), nor do 
such abstracts establish a uniform practice. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 89-124) 


Abstracts of Unpublished Customs Service Decisions 


Commopity CLASSIFICATION 


C.S.D. 89-124(1)—Commodity: Axle tubes. Steel rear axle tube com- 
ponents, steel rear axle tubes, and cold finished electric-resis- 
tance welded steel axle tubing used in making automobile and 
truck axles. Classification: Cut-to-length steel axle tubes 
chamfered at the ends at 45 degree angles, are provided for as 
other welded iron or nonalloy steel tubes, pipes and hollow 
profiles, of circular cross section, in subheading 7306.30.1000, 
HTSUSA. Those tubes having a wall thickness of 1.65 mm or 
more are classifiable in succeeding provisions of subheading 
7306.30, HTSUSA. Document: HQ 084867, dated June 22, 1989. 


C.S.D. 89-124(2)}—Commodity: Camera. An electronic still photo- 
graphic camera, a fixed focus model weighing approximately 19 
ounces. Classification: The still video camera is classifiable in 
subheading 9006.59.40, HTSUSA, which provides for photograph- 
ic * * * cameras * * * other * * * fixed focus model. Document: 
HQ 083996, dated June 22, 1989. 


3 
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C.S.D. 89-124(3)—Commodity: Digital to analog converter. An elec- 
tronic device that converts digital data to an analog signal. Clas- 
sification: A digital to analog converter which contains a head- 
phone amplifier or direct personal listening or source monitoring 
is classified under subheading 8543.80.9080, HTSUSA, covering 
other electrical machines and apparatus, having individual func- 
tions not specified or included elsewhere in Chapter 85. Docu- 
ment: HQ 083967, dated June 21, 1989. 


C.S.D. 89-124(4)—Commodity: Embroidered pictures/hangings. The 
pictures/hangings are of landscapes, gardens and wildflowers 
each one unique and formed by embroidery on silk or cotton. 
Classification: The embroidered pictures/hangings are classified 
under subheading 6304.92, 6304.93, or 6304.99, HTSUSA, accord- 
ing to their fiber content. If the pictures/hangings are imported 
temporarily for exhibition and not for sale or sale on approval, 
they may qualify for duty-free entry under bond, under subhead- 
ing 9813.00.70, HTSUSA. Document: HQ 084244, dated July 14, 
1989. 


C.S.D. 89-124(5)—Commodity: Garage door openers. Model 550-6 is 
an electro-mechanical hoisting device used to open sectional or 
one-piece garage doors. The unit consists of (1) a power unit (com- 


promising a ‘2 h.p. electric motor and electronics) (2) tee-rail 
guides, (3) cable and chain assembly with pulley, and (4) a door 
latching device or trolley. Classification: The components of the 
garage door opener system together with wall control and remote 
transmitter are classifiable under the provision for other lifting 
machinery in subheading 8428.90.0060, HTSUSA. Document: HQ 
084094, dated July 11, 1989. 


C.S.D. 89-124(6)—Commodity: Glassware (for laboratory use). The 
merchandise is unmarked screw threaded glassware used exclu- 
sively for the conveyance of biological media. Classification: The 
glassware at issue is classifiable under subheading 7017.90.0050, 
HTSUSA, as laboratory, hygenic or pharmaceutical glassware, 
whether or not graduated or callibrated, other, other. Document: 
HQ 084710, dated July 31, 1989. 


C.S.D. 89-124(7)—Commodity: Handbags made of rayon satin fabric 
and completely covered with glass beads. One style has a draw- 
string closure the other a zipper closure. Classification: The 
handbags are classifiable as articles of glass beads in subheading 
7018.90.5000, HTSUSA. Document: HQ 084250, dated July 14, 
1989. 


C.S.D. 89-124(8)—Commodity: Handbags. Three styles of braided 
evening bags. Style 44311 is a textile fabric comprised of 55 per- 
cent rayon and 45 percent silk. The braided shoulder strap is of 
100 percent nylon. The handbag is closed by means of a metal 
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snap. Style 6—4279 is made of 100 percent rayon with a front pan- 
el that has a ribbed portion covering 75 percent of the panel. The 
handbag is closed by a zipper and/or one of two metal snaps. 
Style 44300 is made of 100 percent cotton with an ornamental 
braided overlay trim attached to the front panel. The handbag is 
closed by means of a zipper. Classification: Style 44300 is classi- 
fiable under subheading 4202.22.4500, HTSUSA, textile category 
369, as handbags, whether or not with shoulder strap, including 
those without handle, with outer surface of textile materials, oth- 
er, of vegetable fibers and not of pile or tufted construction, of 
cotton. Styles 6-4279 and 44311 are classifiable under subhead- 
ing 4202.22.8050, HTSUSA, textile category 670, as handbags, 
whether or not with shoulder strap, including those without han- 
dle, with outer surface of textile materials, other * * * of man- 
made fibers. Document: HQ 084340, dated August 9, 1989. 


C.S.D. 89-124(9)—Commodity: Jacket. The article is a man’s waist- 
length reversible jacket with a full front buttoned opening and 
elasticized knit cuffs, collar, and waistband. Both exterior sur- 
faces consists of woven fabrics; one is wholly wool and the other 
wholly cotton. The wool shell has two side patch pockets with 
button closure flaps, one on each front quarter panel, and a left 
chest area inserted pocket with a button closure flap. The cotton 


shell has two slant opening inserted pockets, one on each front 
quarter panel, near the waistband. The wool shell is stated to 
weigh 27.54 ounces and the cotton shell 20.02 ounces. Classifica- 
tion: The jacket is classifiable under subheading 6201.92.2050, 
HTSUSA. Document: HQ 083925, dated June 9, 1989. 


C.S.D. 89-124(10)—Commodity: Laths, expandable plastic. The arti- 
cles are plastic components used as damping or anti-vibration el- 
ements in condensers and heat exchangers. They are made by de- 
flating lengths of cut-to-length plastic tubing by means of a vacu- 
um and sealing both ends. Classification: Expandable plastic 
laths are classifiable under the provision for other articles of 
plastics and articles of other materials of headings 3901 to 3914, 
in subheading 3926.90.9050, HTSUSA. Document: HQ 084168, 
dated July 14, 1989. 


C.S.D. 89-124(11)—Comniodity: Liquid meal. The product is a vanil- 
la flavored liquid meal replacement formulated to provide a com- 
plete balanced nutrition for patients requiring a complete high 
protein diet. Classification: The liquid meal is classifiable under 
subheading 2106.90.60, HTSUSA, as food preparations not else- 
where specified or included. Document: HQ 083895, dated June 
21, 1989. 


C.S.D. 89-124(12)—Commodity: Molas. This merchandise is de- 
scribed as various rectangular, round, oblong, etc., pieces of 100 
percent woven cotton material, usually black, with patterns cut 
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into it, stitched to a background material of contrasting colors. 
Classification: Molas are classified under subheading 
6307.90.905, HTSUSA, as other made up articles, including dress 
patterns, other * * * Document: HQ 084633, dated August 2, 
1989. 


C.S.D. 89-124(13)—Commodity: Multipurpose vehicle. The vehicle is 


a lightweight work vehicle which consists of a frame construction 
and a cargo bed; it weighs 1,300 pounds and is powered by a 30 
h.p. gasoline-powered, 3-cylinder internal combustion engine. 
Three models are available with various equipment including 
two or four wheel drive and a tilt bed for dumping capability. 
Classification: The vehicle is classifiable as a motor vehicle for 
the transport of goods in heading 8704. The dumper models are 
classified in subheading 8704.31.0020, HTSUSA. Document: HQ 
082797, dated July 14, 1989. 


C.S.D. 89-124(14)—Commodity: Pullover and cape. A woman’s modi- 


fied turtle neck long sleeve hip length pullover and a short 
length pullover which fits over the shoulders but which has no 
sleeves or armholes (cape). The cape is shaped to conform to and 
cover the shoulders. It is made from a 6 x 6 allover knit fabric. 
The pullover is made with a 1 x 1 allover knit fabric. Both arti- 
cles are 50 percent wool and 50 percent acrylic by weight. Classi- 
fication: The pullover is classifiable under the heading for sweat- 
ers, pullovers, sweat shirts, and similar articles: If in chief weight 
of wool, in subheading 6110.10.2080, HTSUSA, or if in chief 
weight man-made fibers, in subheading 6110.30.1560, HTSUSA. 
The cape is classifiable under the heading for other knit gar- 
ments. If in chief weight of wool, in subheading 6114.10.0070, 
HTSUSA. If in chief weight man-made fibers, in subheading 
6114.30.3070, HTSUSA. Document: HQ 084247, dated July 28, 
1989. 


C.S.D. 89-124(15)—Commodity: Reforestation planting blocks. The 


articles are retangular plastic containers made of 100 percent ex- 
panded polystyrene bead, and have varying numbers of cavities 
in different depths. They are used primarily by commercial nur- 
series and greenhouses and in reforestation efforts to grow small 
trees and plants, and to shape and protect their roots as the seed- 
lings develop. The containers are also used to transport the seed- 
lings for transplanting. Classification: Plastic reforestation trans- 
plant blocks are classifiable in subheading 3926.90.9050, HT- 
SUSA. Document: HQ 084213, dated July 12, 1989. 


C.S.D. 89-124(16)—Commodity: Scarves. Rayon scarves with fur 


tails of mink or tunuki. Classification: The scarves are classified 
under subheading 6214.30.0000, HTSUSA, which provides for 
shawls, scarves, mufflers, mantillas, veils and the like, of synthet- 
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ic fibers, textile category 659. Document: HQ 084262, dated June 
21, 1989. 


C.S.D. 89-124(17)—Commodity: Sewing machine motors. A clutch 
motor is designed for attachment to industrial type sewing ma- 
chines and contains a clutch mechanism, braking mechanism, 
and a belt pulley to transmit power. The needle positioner motor 
provides motive power for industrial sewing machines, as well as 
instantaneous starting and stopping of these machines. Classifi- 
cation: The clutch motors and needle positioning motors are 1- 
phase AC electric motors, and are classifiable in subheading 
8501.40.4020, HTSUSA, while those motors which are 3-phase 
AC electric motors are classifiable in subheading 8501.51.4020, 
HTSUSA. NYRL 835179, dated January 20, 1989, is affirmed. 
Document: HQ 083955, dated July 10, 1989. 


C.S.D. 89-124(18)}—Commodity: Steel articles. Categorized in three 
groups, the articles include structural steel for prefabricated 
deck units, a truck barrier rail, and deck construction temporary 
bracing, including fastners all used in the construction of a 
bridge. Classification: The unassembled structural steel for pre- 
fabricated deck units is classified as a bridge section in subhead- 
ing 7308.10.00, HTSUSA. The temporary bracing is classified as a 


structure, and the heavy duty truck barrier rail as part of a 
structure in subheading 7308.90.90, HTSUSA. Document: HQ 
084532, dated July 14, 1989. 


C.S.D. 89-124(19)—Commodity: Structures of iron or steel. A pit lin- 
er pedestal and a walkway are used in the construction of a hy- 
droelectric power plant. The pit liner pedestal provides for frame- 
work and support for the generator and turbine. Classification: 
The pit liner pedestal and walkway are classifiable under the 
provision for other structures and parts of structures, of iron or 
steel, in subheading 7308.90.9090, HTSUSA. Document: HQ 
084140, dated July 18, 1989. 


C.S.D. 89-124(20)—Commodity: Typewriter ribbon cases. Unassem- 
bled plastic components that are assembled with spools, ribbon, 
and a spring to form a complete typewriter ribbon cassette. The 
assembly is achieved by pressing the components together be- 
tween the lid and base. Classification: The unassembled compo- 
nents are classified as empty cassettes for typewriter ribbons in 
subheading 3926.9083, HTSUSA. Document: HQ 084665, dated 
June 1, 1989. 








U.S. Customs Service 


General Notices 


19 CFR Chapter I 
RIN 1515-AA61 


CUSTOMS REGULATIONS AMENDMENTS TO CONFORM 
WITH HARMONIZED SYSTEM OF TARIFF CLASSIFICA- 
TION; EXTENSION OF TIME FOR COMMENTS; NOTICE OF 
PUBLIC MEETINGS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Extension of time for comments; notice of public 
meetings. 


SUMMARY: In a document published in the Federal Register on 
December 21, 1988, Customs issued interim regulations effective on 
January 1, 1989, that amended the Customs Regulations to corre- 
spond to the use of the Harmonized Tariff Schedule of the United 
States (HTSUS). The interim regulations changed all Tariff Sched- 
ules of the U.S. (TSUS) references as needed throughout the Cus- 
toms Regulations to HTSUS references and modified other sections 
as needed to accommodate the new tariff schedule’s adoption. One 
of the amended sections of the Customs Regulations was § 141.89(a), 
which concerns invoice requirements. The interim regulations solic- 
ited public comments on the correctness of the changes. The com- 
ment period expired on March 21, 1989. After the interim regula- 
tions went into effect, guidelines were drafted by the National Im- 
port Specialist Division of Customs to assist the trade and Customs 
field personnel to apply uniformly criteria for accurate and com- 
plete invoices for various specific HTSUS item numbers. After re- 
viewing the comments received in response to the interim regula- 
tions and the draft guidelines, Customs believes it would be benefi- 
cial to obtain further information from the importing community 
relating to the invoice requirements under 19 CFR 141.89(a) and 
the draft guidelines. This document reopens the comment period of 
the interim regulations solely regarding the invoice requirements 
and announces open meetings that will be held in New York on the 
invoice requirements. 
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DATES: Open meetings relating to invoice requirements will be 
held November 27 (for paper), December 1 (for chemicals), Decem- 
ber 4 (for footwear), December 5 (for wearing apparel), December 6 
(for business machines and parts), December 7 (for toys), and De- 
cember 8, 1989 (for all other commodities). All meetings will start 
at 9:30 a.m. Comments will be accepted regarding the invoice re- 
quirements on or before February 7, 1990. 


ADDRESS: All meetings will be held at U.S. Customs, 6 World 
Trade Center, New York, Room 770 on the specified day. Written 
comments should be brought to the meetings or submitted to the 
Regulations and Disclosure Law Branch, U.S. Customs Service, 
Room 2119, 1301 Constitution Avenue, N.W., Washington, D.C. 
20229. 


FOR FURTHER INFORMATION CONTACT: Richard Dunkel, 
Quality Assurance Branch (202-377-9239). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Classification of imported merchandise for rates of duty and sta- 
tistical purposes is determined by reference to the Harmonized 
Tariff Schedule of the United States (HTSUS) which went into ef- 
fect on January 1, 1989. In a document published in the Federal 
Register (53 FR 51244) on December 21, 1988, Customs issued inter- 
im regulations that were effective on January 1, 1989, that 
amended the Customs Regulations to correspond to the HTSUS. 
The interim regulations changed all Tariff Schedules of the United 
States (TSUS) references to HTSUS throughout the Customs Regu- 
lations and modified other sections as needed to accommodate the 
new tariff schedule’s adoption. One of the amended sections of the 
Customs Regulations is § 141.89(a), which concerns invoice require- 
ments. The interim regulations solicited public comments on the 
correctness of the changes. Another document related to the inter- 
im regulations was published in the Federal Register (54 FR 6681) 
on February 15, 1989; this document set forth technical corrections 
to the authority citations provided in the interim regulations. Com- 
ments were originally to have been received on the interim regula- 
tions on or before February 21, 1989. However, a request was re- 
ceived from the public to extend the comment period; and Customs, 
in view of the complexity of the issues involved with the interim 
regulations, extended the comment period until March 21, 1989, by 
a notice published in the Federal Register (54 FR 9429) on March 7, 
1989. 

After the interim regulations went into effect, the National Im- 
port Specialist Division drafted guidelines intended to assist the 
trade and Customs field personnel to uniformly apply criteria for 
accurate and complete invoices for various specific HTSUS item 
numbers. After reviewing the comments received in response to the 
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interim regulations and the draft guidelines on invoice require- 
ments, Customs believes it would be beneficial to obtain further in- 
formation from the importing community relating to the invoice 
requirements. 


ANNOUNCEMENT OF OPEN MEETINGS 


To this end, Customs will be holding open meetings at U.S. Cus- 
toms, 6 Worked Trade Center, New York in Room 770 to discuss in- 
voice requirements with the importing community. As the invoice 
requirements in interim § 141.89(a), Customs Regulations, and the 
draft guidelines require different information to be submitted on in- 
voices, depending on the specific HTSUS item number under which 
the merchandise for which the invoice is being submitted is classi- 
fied, different open meetings will be held for different commodities. 
The schedule of meetings is as follows: 

The schedule of the meetings is as follows: 

Meeting on invoice requirements for paper 

Meeting on invoice requirements for chemicals 

Meeting on invoice requirements for footwear 

Meeting on invoice requirements for wearing 
apparel 

Meeting on invoice requirements for business 
machines and parts 

Meeting on invoice requirements for toys 

Meeting on invoice requirements for all other 
commodities 


All meetings will be held at 9:30 a.m. on the scheduled day. Rep- 
resentatives from the National Import Specialists Divisions will be 
present at these meetings. 


CoMMENTS 


From these open meetings, Customs hopes to develop ideas on 
how to refine the invoice requirements in § 141.89(a) and/or the 
guidelines. At the meetings, questions will be accepted and written 
comments may be submitted. Customs will consider any written 
comments submitted at the meetings on the subject of invoice re- 
quirements as well as comments submitted on the subject to the ad- 
dress listed in the “ADDRESS” section at the beginning of this doc- 
ument. The comment period has been extended 60 days from the 
last scheduled meeting to allow sufficient time for attendees who 
develop new ideas at the meetings to submit their comments. 

If comments have already been submitted, there is no need to re- 
submit comments. Previously submitted comments will be reconsid- 
ered with any new comments received in response to this notice. It 
is emphasized that the comment period is only being reopened re- 
garding the subject of invoice requirements. 
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All comments submitted will be available for public inspection in 
accordance with the Freedom of Information Act (5 U.S.C. 552), 
§ 1.4, Treasury Department Regulations (31 CFR 1.4), and 
§ 103.11(b), Customs Regulations (19 CFR 103.11(b)) between 9:00 
a.m. and 4:30 p.m. on normal business days at the Regulations and 
Disclosure Law Branch, Room 2119, 1301 Constitution Avenue, 
N.W., Washington, D.C. 


INTERIM REGULATIONS 


Until such time as Customs publishes another document in the 
Federal Register stating otherwise, the interim regulations pub- 
lished in the Federal Register are still in effect. 


Dated: November 8, 1989 
Caro. B. HALLETT, 
Commissioner of Customs. 


[Published in the Federal Register, November 14, 1989 (54 FR 47348)] 


19 CFR Part 111 
ANNUAL USER FEE FOR CUSTOMS BROKER’S PERMIT 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of due date of broker’s user fee. 


SUMMARY: This document advises Customs brokers that for 1990 
the annual user fee of $125 that is assessed for each permit held by 
an individual, partnership, association, or corporate broker is due 
by January 2, 1990. This announcement is being published to com- 
ply with the Tax Reform Act of 1986. 


DATE: Due for fee: January 12, 1990. 


FOR FURTHER INFORMATION CONTACT: Raymond R. Janis- 
zewski, Chief, Broker Compliance and Evaluation Branch (202) 
566-5307. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 13031 of the Consolidated Omnibus Budget Reconciliation 
Act of 1985 (Pub. L. 99-272) established that an annual user fee of 
$125 is to be assessed for each Customs broker’s permit held by an 
individual, partnership, association or corporate broker. This fee is 
set forth in the Customs Regulations in § 111.96 (19 CFR § 111.96). 
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Section 111.96 Customs Regulations provides that the fee is paya- 
ble for each calendar year in each district where a broker has a per- 
mit to do business by the due date which will be published in the 
Federal Register annually. 

Section 1893 of the Tax Reform Act of 1986 (Pub. L. 99-514), pro- 
vides that notice of the date on which payment is due of the user 
fee for each broker permit shall be published by the Secretary of 
the Treasury in the Federal Register by no later than 60 days 
before such due date. 

This document notifies brokers that for 1990 the due date for pay- 
ment of the user fee is January 12, 1990. It is expected that annual 
user fees for brokers for subsequent years will be due on or about 
the first of January each year. 


Dated: November 8, 1989. 


Carot B. HALLETT, 
Commissioner of Customs. 


[Published in the Federal Register, November 13, 1989 (54 FR 47203)] 








U.S. Customs Service 
Proposed Rulemakings 


19 CFR Part 142 


MANUFACTURER/SHIPPER IDENTIFICATION REQUIRED AT 
TIME OF ENTRY 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations to require that all importers provide the name and address 
of the manufacturer or shipper of imported merchandise on each in- 
voice. The addition of this information on the invoice is necessary to 
enhance Customs ability to perform its cargo documentation and 
improve overall efforts to process entries as expeditiously as possi- 
ble with a minimum of processing delays. 


DATE: Comments must be received on or before December 13, 1989. 


ADDRESS: Comments (preferably in triplicate) may be submitted to 
and inspected at the Regulations and Disclosure Law Branch, U.S. 
Customs Service, Room 2119, 1301 Constitution Avenue, N.W., 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Leonard Cianciotto or 
Patricia Flynn, Office of Inspection and Control, U.S. Customs Ser- 
vice (202 566-5354). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As part of its ongoing effort to improve the processing of cargo 
and thus provide quicker, more efficient service to importers, Cus- 
toms has developed several methods which take advantage of the 
developing automated information-processing technology. A princi- 
pal element of that effort has been the adoption of the Automated 
Commercial System (ACS). Through this system, importers are able 
to have their merchandise quickly cleared through the entry docu- 
mentation process. One of the critical elements which enables the 
ACS process to function efficiently is an item known as the “Manu- 
facturer ID”. Instructions for standardized construction of this code, 


15 
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which is intended to provide a unique piece of data to be used in va- 
rious automated systems, were provided in T.D. 87-88, 52 F.R. 
24084, June 26, 1987. Use of this “Manufacturer ID” was required 
as of July 27, 1987, for all forms processed through the cargo selec- 
tivity module of the ACS. 

At the time the “Manufacturer ID” requirement was implement- 
ed, Customs had no record of many of the manufacturers for whom 
ID’s were being developed. Additionally, new manufacturers appear 
constantly. For the ACS cargo selectivity module used in entry 
processing to work efficiently, it is necessary that the system be 
able to verify the “Manufacturer ID” against a known manufactur- 
er’s or shipper’s name and address. There is no specific requirement 
in the Customs Regulations that the name and address of the manu- 
facturer or shipper of the merchandise being imported appear on 
any entry document. Section 142.6(a) sets forth the required con- 
tents of the invoice to be submitted at the time of entry. Informa- 
tion regarding the manufacturer/supplier is not required, but is op- 
tional. Section 141.86, sets forth the required contents of the invoice 
for submission with the entry summary. This summary must be 
filed no later than 10 days after the filing of the entry documenta- 
tion. However, the regulations provide the importer with the option 
of providing information on either the seller or the shipper of the 
merchandise, neither of which may be the actual manufacturer. 

The Customs cargo documentation system needs to have a readily 
verifiable procedure to match manufacturers and merchandise. By 
requiring that the name and address of the manufacturer or ship- 
per appear on the invoice submitted at the time of entry, Customs 
will have the information necessary to realize the full potential of 
the ACS. Accordingly, Customs is proposing to amend its regula- 
tions to achieve this objective. 


CoMMENT PERIOD 


Because all delays in obtaining the information sought by the 
amendment will seriously detract from Customs ability to perform 
necessary cargo inspection and processing operations, it has been 
deemed necessary to limit the comment period on the proposed 
amendment to 30 days from the date of the publication of this No- 
tice in the Federal Register. 


CoMMENTS 


Before adopting the proposed amendment, consideration will be 
given to any written comments timely submitted to Customs. Com- 
ments submitted will be available for public inspection in accor- 
dance with the Freedom of Information Act (5 U.S.C. 552), § 1.4, 
Treasury Department Regulations (31 CFR 1.4), and § 103.11(b), 
Customs Regulations (19 CFR 103.11(b)), on regular business days 
between the hours of 9:00 a.m. and 4:30 p.m. at the Regulations and 
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Disclosure Law Branch, Room 2119, U.S. Customs Service Head- 
quarters, 1301 Constitution Avenue, N.W., Washington, D.C. 


REGULATORY FLEXIBILITY AcT 


Pursuant to the provisions of the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.), it is certified that, if adopted, the proposed 
amendment will not have a significant economic impact on a sub- 
stantial number of small entities. Accordingly, it is not subject to 
the regulatory analysis or other requirements of 5 U.S.C. 603 and 
604. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in E.O. 12291. Accordingly, no regulatory impact analysis 
has been prepared. 


PAPERWORK REDUCTION ACT 


The collection of information contained in this notice of proposed 
rulemaking has been submitted to the Office of Management and 
Budget for review in accordance with the paperwork Reduction Act 
of 1980 (44 U.S.C. 3504(h)). Comments on the collection of informa- 
tion should be sent to the Office of Management and Budget, 
Paperwork Reduction Project (1515-XXXX), Washington, D.C. 
20503, with copies to the U.S. Customs Service at the address previ- 
ously specified. 

The collection of information contained in this regulation is in 
section 142.6(a). This information is required by the U.S. Customs 
Service to enable it to perform necessary cargo inspection and 
processing operations. This information will be used to verify the 
validity of manufacturer/shipper identification numbers which are 
used in the Customs Automated Commercial System (ACS). The 
likely respondents are businesses or other for-profit institutions. 

Estimated total annual reporting and/or recordkeeping bur- 
den: 6,000 hours. 
Estimated average annual burden per respondent and/or 


recordkeeper: 12 hours. 
Estimated number of respondents and/or recordkeepers: 500. 


DRAFTING INFORMATION 


The principal author of this document was Peter T. Lynch, Regu- 
lations and Disclosure Law Branch, U.S. Customs Service. However, 
personnel from other offices participated in its development. 


List oF SUBJECTS 


19 CFR Part 142 
Entry process. 
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PROPOSED AMENDMENT 


It is proposed to amend § 142.6, Customs Regulations (19 CFR 
142.6) as set forth below: 


PART 142—[AMENDED] 


1. The authority citation for Part 142 would continue to read as 
follows: 


Authority: 19 U.S.C. 66, 1448, 1484, 1624. 
2. In § 142.6, paragraph (a) introductory text is republished and a 
new paragraph (a) (5) is added to read as follows: 


§ 142.6 Invoice requirements. 

(a) Contents. The commercial invoice, or the documentation ac- 
ceptable in place of a commercial invoice in those instances listed in 
§ 141.83(d) of this chapter, shall be furnished with the entry and 
before release of the merchandise is authorized. The commercial in- 


voice or other acceptable documentation shall contain: 
* * * * * 


* * 


(5) The name and complete address of the individual or firm who 
is responsible for invoicing the merchandise (for example, the man- 
ufacturer or the shipper). 

MIcHAEL H. Lang, 
Acting Commissioner of Customs. 
Approved: November 3, 1989. 
Dennis M. O’ConNNELL, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, November 13, 1989 (54 FR 47219)] 


19 CFR Part 4 


TRANSSHIPMENT AND TRANSPORTATION OF TUNA 
CAUGHT OUTSIDE THE EXCLUSIVE ECONOMIC ZONE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Proposed interpretative rule; extension of time for 
comments. 


SUMMARY: On August 31, 1989, the Customs Service published a 
proposed interpretative rule in the Federal Register (54 FR 36038), 
wherein certain parties were seeking reconsideration of interpreta- 
tions relating to the transshipment and transportation of tuna. 
Requests have been received for an extension of the comment pe- 
riod in order to allow interested parties additional time in which to 
review and present their respective comments on the complex is- 
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sues raised by the proposed interpretative rule dealing with the 
transshipment and transportation of tuna. In view of the public in- 
terest generated, Customs is extending the comment period for 30 
days. 


DATE: Comments must be received on or before December 14, 1989. 


ADDRESS: Written comments (preferably in triplicate) should be 
submitted to and may be inspected at the Regulations and Disclo- 
sure Law Branch, Room 2119, U.S. Customs Service, 1301 Constitu- 
tion Avenue, NW., Washington, D.C. 20229. 


FURTHER INFORMATION CONTACT: Glen E. Vereb, Carrier 
Rulings Branch, Office of Regulations and Rulings (202-566-5706). 


Dated: November 8,, 1989. 


Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


[Published in the Federal Register, November 14, 1989 (54 FR 47369)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 89-149) 
ORBISPHERE CorP., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 87-02-00404 


OPINION 


Plaintiff, an American corporation, through its U.S. sales offices solicited 
purchase orders from U.S. customers for its gas and oxygen analyzing equipment. 
Plaintiff's New Jersey office transmitted these orders to plaintiff's office in Geneva 
where the products were manufactured. The products were then shipped to the Unit- 
ed States F.0.B. New Jersey, with title and risk of loss remaining in plaintiff until 
the products were delivered by the New Jersey office to carriers for final delivery to 
U.S. purchasers. Customs appraised the products on the basis of “export value”. 

Held: The plaintiffs business procedures in question here constituted U.S. sales 
contracts. Therefore, the products were not sold “for export to the United States”, 
and the proper basis for their appraisal was the products’ “deductive value”. 


[Judgment for plaintiff.] 


(Decided October 24, 1989) 


Barnes, Richardson & Colburn (James S. O’Kelly, Alberto J. Margolies) for the 
plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Commercial Litigation Branch, Civil 
Division, U.S. Department of Justice (Michael T. Ambrosino) for the defendant. 


MuscravE, Judge: The primary issue in this case is whether, in 
valuing plaintiffs products for purposes of customs duties, the Cus- 
toms Service properly used as its measure of value the “transaction 
value” of the imported merchandise, or should instead have used 
the “deductive value” of the merchandise as requested by the plain- 
tiff here. The Court has jurisdiction under 28 U.S.C. § 1581(a), and 
finds that plaintiff has presented ample evidence to overcome the 
presumption of correctness of Customs’ valuation.! The proper basis 
for valuation of the merchandise is its “deductive value” as claimed 
by plaintiff. 


1See 28 U.S.C. § 2639(a\11982). 
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BACKGROUND 


Plaintiff Orbisphere Corp. (Orbisphere) sells scientific devices 
that detect, measure, and analyze oxygen and other gases. These de- 
vices are manufactured in Switzerland by Orbisphere Laboratories 
(Orbisphere Labs), a subsidiary of Orbisphere. Both Orbisphere and 
Orbisphere Labs are incorporated in Delaware. The operation’s ad- 
ministrative offices are in Geneva and most of its executive person- 
nel are based there. Orbisphere maintains four sales offices in the 
United States in Emerson, New Jersey; Houston, Texas; Mount 
Prospect, Illinois; and Huntington Beach, California. 

At the time of the transactions at issue, sales orders for the ana- 
lyzers were solicited from U.S. customers by Orbisphere sales staff 
working at the four U.S. sales offices. Once received, the orders are 
forwarded to the New Jersey office, which then forwarded the order 
to the Orbisphere Labs Geneva office where the ordered item was 
manufactured. The completed item was then shipped from Geneva 
to the New Jersey office where the merchandise was unpacked, in- 
spected, adjusted if necessary, repacked in a different container, 
and then shipped to the U.S. purchaser. Invoices were sent to the 
purchaser from the New Jersey office which office also received 
payment from the customer and deposited the payment in the com- 
pany’s U.S. bank account. All revenues from these sales in excess of 
the salaries and other costs attributable to the U.S. sales offices 
were ultimately remitted to the Geneva office; the U.S. offices, 
therefore, were “cost centers”, not “profit centers”. 

The prices of products sold by Orbisphere were determined by the 
Geneva office, in consultation with staff from the American offices, 
and were distributed in the form of a price list prepared by the Ge- 
neva office covering all items produced by Orbisphere. The local 
USS. sales offices had no discretion to vary these prices in conclud- 
ing sales with their customers. The Geneva office also established 
the terms and conditions of sale of Orbisphere products, and the 
U.S. sales offices had no authority to vary these terms and condi- 
tions either. 

There were some question at trial as to what were the actual 
terms and conditions of the sales transactions at issue here. Item 4 
of the invoices used by Orbisphere after 1983 and at the time of tri- 
al recites that on all sales “title and risk of loss passes [sic] from the 
seller to the buyer on delivery of the merchandise to the carrier at 
the F.O.B. point indicated in the invoice.” Under the heading 
“Prices and payment terms”, item 5 on this invoice, it is stated, “All 
prices are F.O.B. Haworth, N.J.” Item 1 on this invoice, titled ‘Or- 
ders”, provides, “Orders are subject to acceptance only at seller’s of- 
fice in Haworth, N.J.” (the location of the New Jersey office at the 
time this particular invoice was sent, and before the New Jersey of- 
fice was moved to Emerson). 
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In contrast to these post-1983 invoices, the invoices used in and 
prior to 1983 state that orders are subject to acceptance “only at 
sellers office at Geneva, Switzerland”, and that all prices are 
“F.0.B. Geneva, Switzerland.” 

In addition to these earlier invoices, the defendant offered into 
evidence copies of telexes sent by the US. sales offices to the Gene- 
va office informing the Geneva office that an order had been placed 
with the U.S. office for an Orbisphere product. These telexes con- 
tained the words “Please accept the following orders”, followed by 
further information on the person or persons placing the orders, 
and the items ordered. 

The evidence introduced at trial indicates that the following pro- 
cedures were undertaken when an order was placed with a USS. 
sales office. If the order was placed with an office other than the 
New Jersey office, this receiving office forwarded the order to the 
New Jersey office. Upon receiving a purchase order, either directly 
from a customer or from another Orbisphere U‘S. sales office, the 
New Jersey office would prepare a document for internal office 
records listing the items ordered and assigning to the order a 
“purchase order number”; this document was referred to by the 
plaintiff as its “suspense copy’. Simultaneously, the New Jersey of- 
fice would send to the factory in Geneva the telex referred to earli- 
er requesting the Geneva office to “please accept” the order de- 
scribed in the telex and the suspense copy. The Geneva office would 
ship the manufactured product to the New Jersey office, and this 
latter office after performing the procedures described earlier would 
repackage the product and ship the item to the customer. The New 
Jersey office would send to the customer an invoice for payment, 
which payments were mailed directly to the New Jersey office. 

Testimony at the trial indicated that Orbisphere insured all of its 
products sold to U.S. customers for the shipment between Orbi- 
sphere Labs, Switzerland and Orbisphere, New Jersey; costs of ship- 
ment from the New Jersey office to the purchaser’s address were 
billed (by Orbisphere, New Jersey) to the purchaser separately from 
the costs of the ordered items. 

Prior to 1985, Orbisphere Labs (Geneva) was operated as a divi- 
sion of Orbisphere. During this earlier period, Orbisphere main- 
tained subsidiaries in the United Kingdom, France, and West Ger- 
many. When Orbisphere Labs was separately incorporated in Dela- 
ware as an Orbisphere subsidiary on 1 January 1985, the stock of 
the foreign subsidiaries was transferred from Orbisphere to its new- 
ly created subsidiary Orbisphere Labs. The U.S. sales offices re- 
mained under the control of Orbisphere Labs. 

The merchandise at issue in this case comprises several oxygen 
analyzing apparatuses and their accessories manufactured by Plain- 
tiff at its Geneva facility and imported into the United States in 
late 1985 and 1986. The Customs Service appraised the items for 
customs purposes on the basis of “transaction value” pursuant to 
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section 402(a) of the Tariff Act of 1930, as amended by the Trade 
Agreements Act of 1979 (19 U.S.C. § 1401a(b)). Plaintiff contests this 
appraisal, and contends here that the items should instead be val- 
ued on the basis of “deductive value” under section 402(d) of the 
above act as amended (19 U.S.C. § 1401a(d)). Defendant argues that 
the items were properly valued based on “transaction value”, and 
in addition asserts two counterclaims alleging that upward adjust- 
ments should be made to the appraisals of several of the items. 


CONTENTIONS OF THE PARTIES AND APPLICABLE STATUTES 


In support of the Customs Service’s use of transaction value for 
appraising the merchandise in this case, the defendant argues that 
the sales of the products were consummated not by the U.S. sales 
offices, but, rather, by the Geneva office directly with the U.S. pur- 
chasers. Consequently, argues the defendant, the merchandise was 
sold by and from the Geneva office for export to the United States, 
and was therefore correctly appraised on the basis of transaction 
value under 19 U.S.C. § 1401a(b). 

Section 1401la(a) provides that 


(1) * * * imported merchandise shall be appraised, for purposes 
of this chapter, on the basis of the following: 


(A) The transaction value provided for under subsection 
(b) of this section. 

(B) the transaction value of identical merchandise * * *. 

(C) The transaction value of similar merchandise * * * if 
the value referred to in subparagraph (B) cannot be 
determined. 

(D) The deductive value provided for under subsection (d) 
of this section, if the value referred to in subparagraph (C) 
cannot be determined * * * . 


The parties have framed their dispute in this case as a contest over 
whether the applicable standard for appraisal is the transaction 
value of the merchandise under subparagraph (A), or the deductive 
value under subparagraph (D). 

Subsection (b) of this section defines “transaction value” as 


the price actually paid or payable for the merchandise when 
sold for exportation to the United States, plus amounts equal 
to— 


(A) the packing costs incurred by the buyer with respect 
to the imported merchandise; 

(B) any selling commission incurred by the buyer with re- 
spect to the imported merchandise; 

(C) the value, apportioned as appropriate, of any assist; 

(D) any royalty or license fee related to the merchandise 
that the buyer is required to pay, directly or indirectly, as a 
condition of the sale of the imported merchandise for ex- 
portation to the United States; and 
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(E) the proceeds of any subsequent resale, disposal, or use 
of the imported merchandise that accrue, directly or indi- 
rectly, to the seller. 


This subsection provides further that the transaction value shall be 
augmented by the items in paragraphs (A) through (E) above only to 
the extent that the amount in such a paragraph: 


(i) is not otherwise included within the price paid or actually 
payable; and 
(ii) is based on sufficient information. 
If sufficient information is not available with respect to one of these 
amounts, then the transaction value of the product shall be treated 
as undeterminable, and the product must be valued under one of 
the alternative bases provided in section 1401a. 

In the context of the present controversy, the most critical lan- 
guage in subsection (b) is that defining “transaction value” as the 
price paid or payable for the merchandise “when sold for export to 
the United States”. The defendant argues that the sales in this case 
were concluded by Orbisphere’s Geneva office directly with the pur- 
chasers in the United States. This is so, the defendant claims, be- 
cause all of Orbisphere’s major business decisions were made from 
the Geneva office by the company’s executive personnel, all of 
whom were based at that office. The Geneva office set the prices at 
which Orbisphere’s products were offered for sale and the terms 
and conditions governing the sale contracts. The U.S. sales offices, 
after receiving an order, transmitted to the Geneva office a telex 
describing the items ordered and stating, “Please accept the follow- 
ing order(s)”. After manufacturing the items, the Geneva office 
shipped the items to the New Jersey office for delivery to the U'S. 
customer, and paid whatever costs were incurred by the company in 
transporting the items from Switzerland to New Jersey. When final 
payment for the items was received by the New Jersey office, these 
sums were remitted from Orbisphere’s U.S. bank account to the Ge- 
neva office, less amounts necessary to meet the operating expenses 
and overhead costs of the US. offices. 

Additionally, the defendant argues that the commercial practice 
of Orbisphere in these transactions was accurately stated in the 
terms printed on the pre-1984 invoices, namely, that all shipments 
were F.O.B. Geneva, that the risk of loss of the goods shifted to the 
buyer at that location and, most importantly, that all orders re- 
ceived by the U.S. sales offices were acceptable only by, and at the 
sole discretion of, the Geneva office. The defendant contends that 
the charges made in these terms on Orbisphere’s invoices after 1983 
were merely changes in form, and that the actual practice of the 
company in later transactions remained the same as that described 
in the earlier invoices. The U.S. sales, argues the defendant, were 
always accepted by, indeed could only be accepted by, the Geneva 
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office, and were thus sales “for export to the United States” within 
the meaning of section 1401a(b). 

The plaintiff flatly contradicts the defendant’s primary argument 
and insists that it was the New Jersey office that accepted the or- 
ders placed with Orbisphere by customers in the United States. 
Plaintiff argues further that the ordered goods were shipped from 
Switzerland F.O.B. New Jersey, and that Orbisphere bore the cost 
of insuring, and the risk of loss of, the goods during their trans-At- 
lantic shipment. On the basis of this argument, the plaintiff con- 
tends that the sales of the items at issue here were concluded in the 
United States, and that they were therefore not sales “for export to 
the United States” as required to make possible transaction value 
appraisal under section 1401la(b). The plaintiff argues that instead 
of transaction value, the “deductive value” of the goods is the prop- 
er basis for their valuation under section 1401a(d). 

“Deductive value” is defined in this section as: 


* * * (d)(2)(A) * * * 


whichever of the following prices (as adjusted under paragraph 
(3)) is appropriate depending upon when and in what condition 
the merchandise concerned is sold in the United States: 

(i) If the merchandise concerned is sold in the condition as 
imported at or about the date of importation of the merchan- 
dise being appraised, the price is the unit price at which the 
merchandise concerned is sold in the greatest aggregate quanti- 
ty at or about such date. 

(ii) If the merchandise concerned is sold in the condition as 
imported but not sold at or about the date of importation of the 
merchandise being appraised, the price is the unit price at 
which the merchandise concerned is sold in the greatest aggre- 
gate quantity after the date of importation of the merchandise 
being appraised but before the close of the 90th day after the 
date of such importation. 

(iii) If the merchandise concerned was not sold in the condi- 
tion as imported and not sold before the close of the 90th day 
after the date of importation of the merchandise being ap- 
praised, the price is the unit price at which the merchandise be- 
ing appraised, after further processing, is sold in the greatest 
aggregate quantity before the 190th day after the date of such 
importation * * * 


In support of its characterization of the transactions at issue 
here, the plaintiff offered testimony at trial to the effect that not- 
withstanding the existence of the different terms in the pre-1984 in- 
voices, the plaintiff in fact conducted its sales during those earlier 
times in accordance with the terms printed on the post-1983 in- 
voices. That is, Plaintiff claims that while the terms printed on its 
pre-1984 invoices state that all orders are acceptable only in Gene- 
va and that the purchase prices are F.O.B. Geneva, in fact the or- 
ders during this period were acceptable and accepted at the discre- 
tion of the New Jersey office, and the contracts and prices were 
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F.0.B. New Jersey. In any event, plaintiff claims that the modified 
terms and conditions accurately reflect the business practices of 
Orbisphere from the time of the changes in 1984, during which time 
the transactions at issue here occurred. 

Plaintiffs first witness at trial, Mr. William J. Miller, joined 
Orbisphere in 1979, and was the manager of its New Jersey Branch 
at the time of importation of the merchandise at issue here. When 
presented at trial with copies of several pre-1984 invoices contain- 
ing the earlier terms, Mr. Miller testified that these earlier terms 
did not reflect the way Orbisphere operated in the United States 
from the time he joined the company. He professed not to know 
why these terms remained on the backs of the company’s invoices 
when the U.S. operations did not conform to those terms. Mr. Miller 
also stated that in 1984 when it became necessary to reprint more 
invoices, he realized that the earlier terms printed on the invoices 
were inconsistent with Orbisphere’s U.S. business practices, and 
that he consequently then modified the invoices to their present 
form. According to his testimony, these modified terms on the post- 
1983 invoices accurately describe Orbisphere’s practices with regard 
to U.S. sales from the time he began working for the firm in 1979. 
In a colloquy with the Court, Mr. Miller stated that notwithstand- 
ing the terms printed on the earlier invoices, the practice of the 
company during his employment there was that goods were sold to 
U.S. customers F.O.B. New Jersey, that risk of loss of the goods 
passed to the customers at New Jersey, and that freight was 
charged to the customers only from that point to the point of ulti- 
mate delivery at the customer’s places of business. 

Mr. Miller’s testimony was supported at trial by Mr. John Frank- 
lin who has been employed by Orbisphere in its Geneva office since 
1983 as the company’s financial comptroller. Mr. Franklin testified 
that Orbisphere maintained an open freight insurance policy cover- 
ing all shipments of manufactured products from the company’s fac- 
tory in Geneva to the point of delivery at the U.S. sales offices. Like 
Mr. Miller, Mr. Franklin stated that in the event of a loss of these 
products during shipment to the U.S. offices the U.S. purchaser 
would not be liable for payment, and Orbisphere would suffer the 
loss. 

Plaintiffs argument is in essence that given this scenario the 
shipments of the products from the Geneva factory to the New 
Jersey office were merely movements of the goods “from one ware- 
house to another” in Mr. Franklin’s words (Transcript at 87); that 
the actual sales were concluded wholly within the United States. 


DISCUSSION 


The resolution of this controversy depends substantially upon 
where the sales of the merchandise are deemed to have occurred. 
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In the case United States v. Massce & Co., et al., 22 CCPA 54, 
CAD 3568, the Court of Customs and Patent Appeals, predecessor to 
the current Court of Appeals for the Federal Circuit, was presented 
with facts similar to those in the present case. In Massce, as in the 
present case, the plaintiff seller of the merchandise at issue was al- 
so the manufacturer of the merchandise. Also, the plaintiff compa- 
ny was based principally in St. Gall, Switzerland, and utilized a sell- 
ing agency in the United States under the name, the ownership and 
control of, the Swiss concern. The trial court had described the com- 
pany’s business practices as follows: 


The method of doing business as established by the testimo- 
ny, is by purchasers in the United States coming in contact ei- 
ther with the American selling agency at its New York office, 
or by meeting traveling salesmen [sic] of the agency as they go 
through the country offering the merchandise of the St. Gall 
concern. As a rule, delivery is not made at the time the order 
for the merchandise is taken by the sales agency from its Amer- 
ican clients. The American purchaser furnishes a design of the 
character of the embroidery he desires, and which he believes 
will suit the trade in the community where he does business. At 
the time of placing the order and furnishing the design, the 
purchaser is informed of the price he will be required to pay for 
such merchandise. The design is then forwarded by the selling 
agency to the home office at St. Gall, Switzerland, and the mer- 
chandise is made up in accordance with such design, and in due 
time forwarded to the American selling agency or sent direct to 
the purchaser. In either event the billing is through the Ameri- 
can selling agency. Payment for the merchandise by the Ameri- 
can purchaser is to the banking house heretofore referred to, 
who in turn evidently forwards such funds to the home office in 
St. Gall. 

* * * * * * * 

It further appears from the testimony that merchandise is 
carried in stock at the New York office, buy not universally 
purchased therefrom. It further appears that title to the mer- 
chandise remains in the seller until delivery to the purchaser 
in the United States. 

From the character of the merchandise it appears that each 
customer desires his own designs, and not those of some other 
purchaser. For that reason it is not compatible with good busi- 
ness for the sales agency in New York City to carry a very 
large stock. If the American purchaser refuses to accept the 
merchandise ordered, or if it is returned for some reason or an- 
other, such merchandise may remain in stock to be sold if possi- 
ble to any one who would see fit to purchase. 


Id. at 56. 

The merchandise delivered to the United States by the seller in 
this manner was appraised by the Customs Service on the basis of 
its “export value” under then existing section 402(d) of the Tariff 
Act of 1930, which value was defined by that section as: 
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* * * the market value or the price, at the time of exportation 
of such merchandise to the United States, at which such or sim- 
ilar merchandise is freely offered for sale to all purchasers in 
the principal markets of the country from which exported, in 
the usual wholesale quantities and in the ordinary course of 
trade, for exportation to the United States, plus, when not in- 
cluded in such price, the cost of all containers and coverings of 
whatever nature, and all other costs, charges, and expenses in- 
cident to placing the merchandise in condition, packed ready 
for shipment to the United States. 


The plaintiff importer argued that for goods to be appraised 
under this section, the goods must have been sold from the country 
of origin for export to the United States. Based on its contention 
that the sales at issue were effected not in Switzerland but in the 
United States by the U.S. sales personnel, the plaintiff argued that 
the proper measure for their valuation was not export value, but, 
rather, “United States value”, defined by section 402(3) of the 1930 
Tariff Act as: 


* * * the price at which such or similar imported merchandise 
is freely offered for sale, packed ready for delivery in the princi- 
pal market of the United States to all purchasers, at the time of 
exportation of the imported merchandise, in the usual whole- 
sale quantities and in the ordinary course of trade, with allow- 
ance made for duty, cost of transportation and insurance, and 


other necessary expenses from the place of shipment to the 
place of delivery, a commission not exceeding 6 per centum, if 
any has been paid or contracted to be paid on goods secured 
otherwise than by purchase, or profits not to exceed 8 per centi- 
um and a reasonable allowance for general expenses, not to ex- 
ceed 8 per centum on purchased goods. 


21 CCPA at 55§ 6. 

The trial court had found that title to the goods did not pass to 
the U.S. purchasers until the goods were delivered to the United 
States; that “[e]very element of a United States contract of sale is 
established by this method of doing business.” 21 CCPA at 57. The 
Court of Appeals agreed with this finding, noting that all sales and 
offers for sale of the merchandise involved were made in the United 
States. The Court elaborated: 


The mere fact that designs of the merchandise were accepted in 
Switzerland before the contract made in the United States be- 
came complete does not constitute offers for sale in Switzer- 
land. It appears from the record that no purchasers in the Unit- 
ed States transmitted to Switzerland offers to buy merchandise 
such as is here involved, and no offers to sell such merchandise 
were made in Switzerland. It further appears that there was no 
contractual relationship entered into in Switzerland between 
the manufacturer and the purchasers in the United States. We 
think the fair import of the evidence is that the branch house 
of the manufacturer in New York sent to Switzerland orders 
for designs, and that the orders were finally accepted or re- 
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jected by the New York branch house [,] for apparently the 
manufacturer in Switzerland had no communications or rela- 
tions with purchasers in the United States. 


Id. 

The purchase orders were received prior to the importation of the 
products, and payment for the merchandise was made to the plain- 
tiffs U.S. bank, which transmitted the money received to the com- 
pany’s Switzerland office. 

In affirming the trial court’s decision in favor of the plaintiff com- 
pany, the Court of Appeals held that “where offers of sale, agree- 
ments to sell, and sales are all made in the United States, and none 
in a foreign country, there can not be an export value of the export- 
ed merchandise involved in such transactions.” 21 CCPA at 60. The 
Court found that the proper basis for valuation was the United 
States Value of the goods, determined under section 402(e) of the 
1930 Act. 

The decision of the Court of Appeals in Massce is instructive in 
the present case. First, while the statutes involved in the two cases 
are not identical, the controversies involved are alike in that the 
choice between the two valuation methods of the statutes at issue in 
each case (between “export value” and “United States value” in 
Massce, and between “transaction value” and “deductive value” in 
the present case) depends substantially upon where the sales of the 
product in question are deemed to have occurred. Second, and relat- 
ed to this legal similarity, the Massce decision is instructive for its 
resolution of the factual issue of where the sales in that case actual- 
ly took place, an issue also present in the case at bar. 

Under section 402(d) of the Tariff Act of 1930, alleged by the gov- 
ernment to be applicable in Massce, “export value” was defined as 
the value or price at which the imported or similar merchandise 
was “freely offered for sale * * * for exportation to the United 
States, * * * at the time of exportation of such merchandise to the 
United States *** .” (Emphasis added). Similarly, 19 U.S.C. 
§ 1401a(b), alleged by the government to be applicable in the pre- 
sent case, defines “transaction value” as the price actually paid or 
payable for the merchandise “when sold for exportation to the Unit- 
ed States * * * .” (Emphasis added.) While these definitions of “ex- 
port value” and “transaction value” are not identical, the crucial el- 
ement of each for purposes of the present inquiry is the require- 
ment, implicit in the highlighted language, that there have been a 
sale abroad for export to the United States before either measure is 
applicable. 

There exists a related similarity between the two valuation mea- 
sures contended for by the plaintiffs in these two cases. In Massce 
the plaintiff argued that the correct measure for appraisal was 
“United States value”, defined in important part by section 402(3) 
of the 1930 Tariff Act as the price at which the subject or similar 
merchandise “is freely offered for sale, packed ready for delivery in 
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the principal market of the United States * * * .” (Emphasis added.) 
The present plaintiff argues that the appropriate measure for ap- 
praisal is “deductive value”, which is defined in relevant part by 19 
U.S.C. § 1401a(d) as, “whichever of [three alternative values provid- 
ed] is appropriate depending upon when and in what condition the 
merchandise concerned is sold in the United States.” (Emphasis ad- 
ded.) In contrast to the first two statutes discussed, these latter two 
measures are applicable to sales of merchandise that occur within 
the United States. 

The critical concern in both Massce and the present case, then, is 
the question of where the sales of the subject merchandise took 
place. Indeed, the present defendant does not contest this reading of 
the statutes involved; rather, the defendant argues that, as a matter 
of fact, the sales at issue here were consummated outside the Unit- 
ed States, so as to implicate transaction value as the appropriate 
standard for appraisal. Given this similarity of the legal questions 
presented in the two cases, a congruence of underlying facts should 
dictate an outcome in the present case that corresponds with the de- 
cision in Massce. 

The similarities between the facts in these two cases is evident 
from the portions of the Massce opinion excerpted above. In both 
cases, the plaintiff companies were both the manufacturer and the 
seller of the merchandise at issue. In both cases, the plaintiffs’ exec- 
utive headquarters were in Switzerland. And in both cases the 
plaintiffs sold products in the United States through a selling agent 
here under the name, ownership, and the control of the plaintiff 
parent. 

The particulars of the plaintiffs’ U.S. business operations also cor- 
respond substantially. In each case, the plaintiff effected most of its 
US. sales through employees of its U.S. selling office who travelled 
to the locations of potential buyers to solicit inquiries and orders. 
Once received, the purchase orders were transmitted to the head- 
quarters in Switzerland where the products were manufactured and 
then shipped to the U.S. purchaser, in Massce usually, and in the 
present case always, via the U.S. sales office. Importantly, the or- 
ders in both cases generally described products to be manufactured 
pursuant to specifications peculiar to the particular purchaser. Con- 
sequently, at the time a purchaser placed its order with the USS. 
sales office, the purchaser expected to receive a product that con- 
formed to its specifications, the purchaser would therefore likely 
not accept a different product from the seller, and the seller would 
therefore likely face difficulty in selling the item to a different cus- 
tomer. For these reasons, in neither case did the U.S. sales office 
maintain an appreciable volume of the products in stock. Payments 
for the merchandise in both cases were made by purchasers directly 
to the sellers’ U.S. offices, and these offices eventually remitted part 
or all of the received amounts to the executive offices in 
Switzerland. 
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On the basis of these facts in Massce, the Court of Customs and 
Patent Appeals upheld the ruling of the trial court that “[e]very ele- 
ment of a United States contract of sale is established by this 
method of doing business.” Deductively, then, there were no sales 
“for exportation to the United States”; it was therefore not possible 
to utilize export (or correspondingly, here, “transaction”) value ap- 
praisal; and the correct measure of value thus was the United 
States (here, “deductive’’) value of the merchandise. Because the 
present case involves statutes, legal issues, and facts similar to 
those in Massce, the doctrine of stare decisis would seem to require 
a similar outcome here. In fact such an outcome seems to be re- 
quired even a fortiori here: while the incorporation status of the 
plaintiffs in Massce is not wholly clear from that decision, in the 
present case both Orbisphere and Orbisphere Labs were American 
corporations, incorporated in Delaware, at the time of the sales at 
issue; moreover, while it is also unclear what, if any, terms were in- 
cluded on sales or shipping documents used in the Massce transac- 
tions, the invoices used by Orbisphere to document the transactions 
at issue here, supported by testimony at trial, clearly stated that 
the orders were acceptable at New Jersey, and that title to and risk 
of loss of the goods passed to the purchasers at that location. 

In addressing the appellate decision in Massce, the defendant re- 
lies primarily on the following statement in a footnote by the Cus- 
toms Court in United States v. Mitsui & Co., 70 Cust. Ct. 301, A.R.D. 
315, 359 F.Supp. 1398 (1973): 


Undoubtedly Massce would not be applicable here if Mitsui- 
Seattle had sent Inman’s orders to Japan for acceptance. In 
Massce the appellate court pointed out in dictum that “if offers 
by purchasers had been transmitted to Switzerland and there 
accepted by the Swiss manufacturer, we should not hesitate, 
— the facts of this case, to hold that export value was estab- 
ishe - 


Id. at 306, n.2, 359 F.Supp. at 1403. 

The defendant asserts that the nature of the telexes that Orbi- 
sphere’s New Jersey office sent to the Switzerland office after re- 
ceiving orders in the United States shows that it was the orders 
themselves that were being transmitted to Switzerland, for pur- 
poses of acceptance by the Geneva office, not just to relay informa- 
tion required for the manufacture of the products. Defendant em- 
phasizes the language in the telexes requesting that the Geneva of- 
fice “please accept” the orders described therein. Additionally, 
defendant emphasizes the fact that these telexes were sent to Gene- 
va, and responses were received from Geneva, before the invoices 
concerning the merchandise were sent to the purchasers. 

Based on these facts, the defendant seems to argue along two dif- 
ferent paths that the purchase orders were accepted in Switzerland, 
not in the United States. First, defendant asserts that the language 
of the telexes and the fact of their use, alone, show that the orders 
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were accepted in Switzerland. Somewhat differently, the defendant 
argues that under the Uniform Commercial Code § 2-201(1), con- 
tracts for sales of goods for greater than $500 must be in writing to 
be enforceable; that the relevant writings in this case—the invoices 
sent to the customers, it is argued—were not sent to the purchasers 
until the New Jersey office sent the telexes to, and received replies 
from, the Geneva office; that consequently there were no contracts 
between the New Jersey office and the purchasers before the time 
of the correspondence between the New Jersey and Geneva offices; 
and that this shows that the Geneva office, not the New Jersey of- 
fice, accepted the orders. From both of these variations of argu- 
ment, the defendant contends that under the statement quoted in 
Mitsui, above, the Massce ruling should not apply in the present 
case. 

Because the Court in Mitsui, faced with facts similar to those in 
the present case, rejected the government’s argument that export 
value, not United States value, was the correct measure for apprais- 
al on those facts,? the quotation by the court of the passage from 
Massce constituted dicta (indeed, the quoted statement was itself 
dicta in the Massce opinion, as the Mitsui court noted when quoting 
it), and one can question the precedential and interpretive value for 
analyzing the appellate Massce opinion of dicta contained in dicta 
from this decision by the Customs Court in Mitsui. 

In Mitsui, the merchandise involved, “Tricaphos”, an ingredient 
used in animal feed, was manufactured in Japan by a company, 
Onoda, and sold to Mitsui-Japan, a Japanese trading company, 
which then sold and shipped the product to its unincorporated 
American branch Mitsui-Seattle, and Mitsui-Seattle then sold the 
product to American customers. Mitsui-Japan never received orders 
or other communications directly from the American customers, 
nor was approval required from Mitsui-Japan of agreements for 
sale entered into by Mitsui-Seattle with these American customers. 
Mitsui-Japan did not control the prices at which Mitsui-Seattle 
could sell the products, and the branch was not required to keep the 
Japanese headquarters informed of these terms, prices, market con- 
ditions or inquiries from perspective customers in the United 
States. 

On these facts, the trial court in Mitsui opined as follows: 


The sales from Mitsui-Seattle to Inman & Co. did not give 
rise to an export value because, in my opinion, it was not a sale 
in the country of exportation. It was a sale taking place in the 
United States since the principal negotiations and confirmation 
of the sales agreement took place in the United States. I view 
the inquiries of Mr. Hayaski, the head of Mitsui-Seattle, in que- 


2The Court in Mitsui found that on the facts of that case, similar to those in the present case, the export value 
appraisal contended by the government was erroneous, as there was found to be no export to the United States of 
the goods involved. Because the plaintiff importer failed to present sufficient data to establish a United States 
value, however, the court allowed the export value appraisals to stand. Thus, while export value was found to be 
technically inapplicable, this measure prevailed, in essence by default, because the plaintiff could not sufficiently 
prove its asserted alternative United States value. 
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rying Mitsui-Japan for a price and the availability of the mer- 
chandise, as being in the nature of information inquiries and 
not indications that the power of confirmation existed else- 
where than in the Seattle branch. On this point, I consider facts 
herein similar to those in United States v. Massce & Co * * * 


68 Cust. Ct. 271 (Emphasis added). 
In its opinion discussed above, the Second Division, Appellate 
Term agreed with this opinion of the trial court, and wrote, 


[The government] attempts to distinguish Massce from the 
present case on the basis that Inman’s orders to purchase Tri- 
caphos were subject to acceptance by Mitsui-Japan.’ However, 
the record does not establish that Inman’s orders were subject 
to acceptance in Japan, but on the contrary, affirmatively es- 
tablishes precisely the reverse. 

Appellant stresses that before Mitsui-Seattle entered into any 
sales agreements with Inman, the importer first entered into 
agreements with Mitsui-Japan to obtain the merchandise. We 
think it apparent that no prudent seller would agree to sell a 
product that he does not have in his inventory or at least is as- 
sured of obtaining from his supplier before he is obliged to make 
delivery to this customer. In any event, whatever the reason for 
the particular sequence of agreements, such sequence does not 
establish that Inman’s offers or orders were accepted or ap- 
proved by Mitsui-Japan. 

We have considered that other grounds urged by appellent to 
distinguish Massce and have concluded that they too are with- 
out merit. In sum, we are clear that the rationale of Massce 
precludes finding an export value upon the basis of sales to In- 
man, and accordingly, the appraisements made on such basis 
are erroneous. 


70 Cust. Ct. at 306-7 (Emphasis added). 

There are differences between the factual scenarios in Mitsui and 
the present case. The communications regarding orders from Amer- 
ican customers between Orbisphere’s New Jersey and Geneva of- 
fices apparently were more detailed than were those between Mit- 
sui-Seattle and Mitsui-Japan. While the executive staff at Orbi- 
sphere’s Geneva office established the prices at which the 
company’s products were sold by the U.S. offices, this was apparent- 
ly not the practice with Mitsui’s Japan and Seattle offices. It might 
be argued that these differences make more plausible the conten- 
tion that Orbisphere’s Geneva office was the office whose accept- 
ance of orders was required to consummate contracts with Ameri- 
can purchasers, in contrast to the finding in Mitsui. 

However, several additional distinctions between the two cases 
cast doubt on the strength of this argument. First, in the present 
case the Geneva office was the manufacturer of the equipment sold 
by Orbisphere’s U.S. offices, unlike Mitsui-Japan which was merely 


3Footnote 2 at this point in the Mitsui opinion is the excerpt concerning Massce reprinted earlier in the text of 
the present opinion. 
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a trading company that bought products from unrelated manufac- 
turers and in turn sold these products to its Seattle branch for re- 
sale to American customers. Also, the natures of the products them- 
selves differ: in the present case the oxygen-analyzing equipment 
was manufactured according to the specific orders placed by each 
purchaser, and the New Jersey office sometimes had to make fur- 
ther adjustments before delivery to the purchaser; on the other 
hand, while the “Tricaphos” animal feed ingredient involved in 
Mitsui was apparently a distinct identifiable product of the Onoda 
company, the ingredient appears also to have been in its essence 
fungible, in that there were apparently no substantive differences 
in the Tricaphos ordered by and sold to different customers. The im- 
port of these differences between the operations and products in- 
volved in the two cases is that there was understandably a need for 
more, and more precise, communications concerning orders between 
Orbisphere’s New Jersey and Geneva offices than between Mitsui- 
Japan and Mitsui-Seattle. Because Orbishpere’s Geneva office man- 
ufactured the company’s products, and because these products had 
to be manufactured according to rather precise specifications, it was 
necessary that this office receive greater information concerning or- 
ders placed with the U.S. offices than was required by Mitsui’s for- 
eign headquarters concerning orders placed with Mitsui-Seattle. 
Thus, the fact that more information on U.S. orders was transmit- 
ted to Orbisphere’s Geneva office does not require a finding that 
that office retained the sole authority to accept such offers; rather, 
it is more plausibly simply an incident of the nature of Orbisphere’s 
products. 

Whatever might have been the amounts of correspondence, then, 
between the respective intra-company office in Massce, Mitsui, and 
the present case, the important issue in each case is whether or not 
the foreign office concerned maintained the exclusive authority to 
accept the orders described in the correspondence. In Massce the ap- 
pellate court found that 


the acceptance of the [orders] was, so far as the United States 
purchaser was concerned, made in New York and not in Swit- 
zerland, for apparently the manufacturer in Switzerland had 
no direct communication or relations with purchasers in the 
United States. 


21 CCPA at 57 (Emphasis added). 

Similarly, Orbisphere’s Geneva office had no communication or 
relations with purchasers in the United States. 

The defendant government in Mitsui argued that the communica- 
tions between Mitsui-Seattle and Mitsui-Japan proved that all or- 
ders received by the Seattle office were acceptable only by the Ja- 


40n the question of whether or not the relevant sales occurred in the United States, it is also noteworhty that 
while Mitsui-Seattle was, at the time of the transactions concerned in that case, merely an unincorporated Amer- 


ican branch office of a Japanese parent company, both Orbisphere and Orbisphere Labs were, at all times in- 
volved in this case, American corporations incorporated in the state of Delaware, and the Geneva office was sim- 
ply a Swiss branch office of this American corporation. 
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pan office, and that the case was distinguishable from Massce on 
this basis. The court disagreed, stating, 


whatever the reason for the particular sequence of agreements, 
such sequence does not establish that [the American custom- 
er’s] offers or orders were accepted or approved by Mitsui- 
Japan. 


70 Cust. Ct. at 306. 

Thus, the mere fact of the transmission of orders from Orbi- 
sphere’s New Jersey office to its Geneva office does not show that 
these orders were acceptable only by the Geneva office; not is such 
an authority in the Geneva office established by the language of the 
telexes. Specifically, the phrase from the telexes, emphasized by the 
defendant, requesting the Geneva office to “please accept” the de- 
scribed orders is insufficient evidence in the circumstances of this 
case to establish that the Geneva office alone was empowered to ac- 
cept orders from U.S. purchasers. Orbisphere’s New Jersey office 
manager Mr. William Miller testified at trial that this language 
was “just protocol”; that it was 


a polite way of saying, “Here are some orders.” It was the 
same—the same way we said hello in the telexes that I saw 
when I first joined the company and we just continued to say 
that on our telexes as long as we transmitted them. 


Tr. at 100. 
He agreed that the communication was “in the nature of an advice 
to build the product.” Jd. at 101. This construction of the phrase 
comports with general commercial usage, and is certainly plausible 
in this case, given the natures of Orbisphere’s operations and prod- 
ucts just discussed. In the light of this and other countervailing evi- 
dence here, such as the descriptions contained in Orbisphere’s in- 
voices and the testimony of its employees, these two particular 
words do not alone prove that only the Geneva office, and not the 
New Jersey office, was authorized to accept orders from customers 
in the United States. 

Defendant’s argument based on the Uniform Commercial Code is 
also a variation of the other arguments discussed above in that it is 
also addressed to the question of when and where the sales of the 
products involved here are deemed to have occurred. Section 2-201 
of U.C.C., relied upon by the defendant here, provides, 


(1) Except as otherwise provided in this section a contract for 
the sale of goods for the price of $500 or more is not enforceable 
by way of action or defense unless there is some writing suffi- 
cient to indicate that a contract for sale has been made between 
the parties and signed by the party against whom enforcement 
is sought or by his authorized agent or broker. A writing is not 
insufficient because it omits or incorrectly states a term agreed 
upon but the contract is not enforceable under this paragraph 
beyond the quantity of goods shown in such writing. 
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The defendant argues that the documents in this case that consti- 
tute “writings” for purposes of this U.C.C. Statute of Frauds provi- 
sion were the invoices sent by Orbisphere’s New Jersey office to 
purchasers of Orbisphere products. Because the New Jersey office 
did not send these invoices to the purchasers until after its corre- 
spondence with the Geneva office, defendant argues that this shows 
that it was the Geneva office that accepted the orders. 

The defendant does not cite any cases or specific statutes through 
which the model Uniform Commercial Code is directly applicable in 
this case. The Court has on a very few occasions referred in opin- 
ions to parts of the U.C.C. for its own reference® or when a U.C.C. 
provision is directly involved through a specific statute applicable 
in the case. However, the model from of the U.C.C. is not per se ap- 
plicable, and certainly not in the abstract binding on this Court.’ 
The Court assumes that the government refers to it here merely as 
evidence, and the Court will so treat it. 

The requirement in section 2-—201(1) of a writing is not phrased in 
exact or rigid terms. All that is required is “some writing sufficient 
to indicate that a contract for sale has been made between the par- 
ties”, which writing is signed by the party against whom enforce- 
ment is sought, and which, to be enforceable under subsection (1), 
provides a quantity term. Section 1-201(46) describes a “writing” as 
including “printing, typewriting, or any other intentional reduction 
to tangible form”, and section 1-201(39) states that the word 
“signed” includes within its meaning “any symbol executed or 
adopted by a party with present intention to authenticate a writ- 
ing.” Its is not inconceivable that invoices could satisfy these re- 
quirements; some courts have held that they do,* and the Court will 
assume for present purposes that those sent by Orbisphere to its 
customers do. 

However, the government’s U.C.C. argument is not persuasive. 
The mere facts that Orbisphere’s New Jersey office mailed the in- 
voices to purchasers along with the products themselves (hardly an 
uncommon practice), and that it did not do so until after it had re- 
quested the Geneva office to manufacture the items (after which it 
must have mailed the invoices if they were to accompany the mer- 


5g, National Corn Growers Ass’n v. Baker, 10 CIT 345, 373 & nn. 108-9, 636 F.Supp. 921, 950 (1986). 


6g, Pasco Terminals, Inc. v. United States, 76 Cust. Ct. 204, 215-16 & n. 16, 416 F.Supp. 1242, 1250 (1976) (dis- 
cussion of § 2-230(1) of the New York Uniform Commercial Code, where sales agreement involved stipulated that 
the agreement “shall be construed in accordance with the laws of New York.”). 


7Cf. Atlantic Steel Co. v. United States, 10 CIT 340 (1986), 646 F.Supp. 917, 920 (rejecting plaintiff's citation of 
U.C.C. as a basis for contesting antidumping determination of International Trade Administration (ITA), and 
stating, “The U.C.C. does not control the ITA’s choice of methodology in a dumping investigation * * * ”). 
Moreover, for international contracts for the sale of goods between U.S. parties and foreign parties—which 
defendant contends the present transactions are—concluded on or after 1 January 1989, the applicable commer- 
cial law is not the U.C.C., but rather, the United Nations Convention on Contracts for the International Sale of 
Goods [UN Doc. A/Conf./97/18 Annex I (Apr. 10, 1980), GAOR, 33d Session, Supp. 35 (A/35/35) at 217; 52 Fed. 
Reg. 40, 6262-6280 (Mar. 2, 1987); reprinted in 18 I.L.M. 639-66 (1980)] unless the parties expressly contract out 
of the Convention’s coverage. 


8g, Alabama Great Southern Railroad Company v. McVay, 52d 607 (Miss. S. Ct. 1980) (invoice sufficient under 
U.C.C. § 2-201(1)); Dalesso v. Reliable Triple Cee of North Jersey, Inc., 306 S.E. 2d 415 (Ga App. 183) (invoice suffi- 
cient under U.C.C. § 2-201(2)). But cf W.H. Barber Co. v. McNamara—Vivant Contracting Co., 293 NW2d 351 
(Minn. S. Ct. 1979) (contract for continuing sales relationship is not proved under U.C.C. § 2-201(1) by single in- 
voices where each invoice evidences only a single transaction). See generally 2 Anderson, Uniform Commercial 
Code 50-53 (1982) & Supp. 12-13 (1988). 
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chandise in delivery) do not show that the New Jersey office had no 
authority to accept orders from customers in the United States. It is 
not unusual in the practices of commerce for parties (especially for 
merchants, involved here) to enter into sales agreements orally or 
through very informal documents, which agreements are later me- 
morialized in more formal writings such as a billing invoice; the 
agreements are no less enforceable because they were not reduced 
to writing instantaneously at the moment of agreement. Moreover, 
the policy rationale underlying the U.C.C. statute of frauds is mere- 
ly an evidentiary one,® as opposed to the more formal substantive 
functions of, for example, the requirement that consideration exist 
in contracts. 

More specific to this case, the invoices that the New Jersey office 
sent to customers were one sheet of a seven-sheet computer form 
that was inscribed by the New Jersey office with the data from each 
order when the order was received by that office. The different 
sheets were then used by the office for various purposes, such as the 
internal “suspense copy” maintained in the records of the New 
Jersey office, the copy sent to the company’s accounting office, the 
copy used as a packing list, and the copies delivered to the purchas- 
er along with the product. Thus, the master copy from which the 
customer’s invoice came was produced at the time the orders were 
received by the New Jersey office, not when the products were de- 
livered by that office. Moreover, it was the New Jersey office that 
sent these invoices to the purchasers, not the Geneva office. And all 
of the above was true with regard both to orders received by the 
New Jersey office directly from customers and to those it received 
indirectly from the other U.S. offices. 

Based on these facts, the Court concludes that the mere sequence 
of mailings of the invoices and telexes by the New Jersey office are 
not indicative of whether or not that office was capable of accepting 
and did in fact accept the orders at issue here. 

The Court of Customs and Patent Appeals in Massce stated, 


The mere fact that designs of the merchandise were accepted 
in Switzerland before the contract made in the United States 
became complete does not constitute offers for sale in 
Switzerland. 


21 CCPA at 57. 

Similarly, the fact that Orbisphere New Jersey might have trans- 
mitted orders to the Geneva factory before the agreements made by 
the New Jersey office with U.S. customers were complete (if the 
agreements were not already complete by that time) does not consti- 
tute acceptance of those orders, in the legal sense of this term, in 
Switzerland. 


9See Uniform Commercial Code, Drafters’ Comments to § 2-201, paragraph 1; 2 Anderson, Uniform Commer- 
cial Code 13-14 (§ 2-201:5) (1982). 
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CoNCLUSION 


It is the opinion of the Court after consideration of the parties’ 
briefs and the testimony and other evidence proffered at trial, that 
the proper basis for valuation of the merchandise involved in this 
case is the deductive value of the merchandise under 19 U.S.C. 
§ 1401a(d)(2). The plaintiff has offered ample evidence to establish 
that the sales of Orbisphere products at issue here were concluded 
within the United States by a United States company, to United 
States customers. Consequently, these products were not sold for ex- 
portation to the United States as required for “export value” ap- 
praisal to be applicable, and the merchandise should have been ap- 
praised on the basis of its “deductive value”. 

All of the sales orders from U.S. customers were solicited and/or 
received by the U.S. sales offices of Orbisphere, a U.S. corporation. 
None was ever solicited or received directly by the Geneva office; in- 
deed the Geneva office never had direct communications of any 
kind with U.S. customers. The terms and conditions printed on the 
sales invoices for all of the products involved here clearly stated 
that orders were acceptable only by the New Jersey office, that title 
and risk of loss on all sales passed to the buyer on delivery of the 
products to the ultimate carrier at the FOB point stated in the in- 
voice, and that this FOB point was Orbisphere’s Haworth, New 
Jersey office. These invoices, moreover, were produced by the New 
Jersey office when the particular orders were received, and copies 
were sent to the customers by this same office along with the prod- 
ucts. All payments for U.S. sales were sent to the New Jersey office 
which deposited the amounts in Orbisphere’s New York bank ac- 
count. This scenario constitutes the archetypical United States sales 
contract. 

Defendant contests this conclusion primarily with circumstantial 
evidence. Whatever were the terms and conditions printed on the 
back of Orbisphere’s invoices at times past, all of its invoices during 
the time of the present transactions contained the terms and condi- 
tions described in the preceding paragraph. The company therefore 
was legally bound by these terms and conditions in these transac- 
tions, and consequently, for purposes of this case the provisions 
should prevail over any inconsistent provisions contained in other 
invoices from earlier times not relevant here. For reasons already 
discussed, moreover, the timing of transmittal of these invoices to 
purchasers in the United States does not change the Court’s 
conclusion. 

The defendant also attacks the veracity during testimony at trial 
of one of plaintiff's witnesses, citing alleged inconsistencies between 
the statements made at trial by Mr. William Miller and earlier 
statements made by him at a deposition, concerning the differences 
in terms and conditions on the earlier and more recent invoices. 
Mr. Miller at trial openly acknowledged these discrepancies in the 
terms and conditions, and offered an explanation therefor which 
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the defendant has not controverted otherwise than by casting doubt 
on Mr. Miller’s truthfulness. From its vantage point closest to the 
testimony the Court accepts Mr. Miller’s explanation. 

Finally, and underlying its entire argument, the defendant as- 
serts that it was the Geneva office that in reality retained control 
over all of Orbisphere’s important obligations, including the accept- 
ance of orders from U.S. customers. The Court has stated its objec- 
tions to specific portions of this argument, such as those concerning 
the invoices and telexes. In conclusion, the Court notes that both 
Orbisphere and Orbisphere Labs were at all times involved here 
American corporations. Orbisphere Labs, the manufacturing arm of 
the company was an American subsidiary of Orbisphere, also an 
American company. The Geneva office was simply a foreign office 
of this company. Mr. John Franklin testified that literally there 
was no entity known as “Orbisphere Switzerland”, nor as “Orbi- 
sphere Geneva”, nor as “Orbisphere New Jersey”. Rather there was 
Orbisphere, Inc., A United States corporation which sold products 
to U.S. customers through its New Jersey office. The defendant does 
not directly contradict this. 

Based on these circumstances, the plaintiff has proved to the sat- 
isfaction of the Court that the sales at issue in this case were con- 
summated within the United States, thus rebutting the presump- 
tion of the correctness of Customs’ valuation, and establishing “de- 
ductive value” as the correct basis for valuation of the entries. 

Both parties agree that in the event of such a finding, the Court 
should remand the case to the Customs Service under 28 U.S.C. 
§ 2643(b) (1982) for calculation of duties based on the deductive 
value of the merchandise. The Court hereby finds for the plaintiff, 
dismisses plaintiff's counterclaims, and remands this case to the 
Customs Service for re-calculation of duties on the basis of deduc- 
tive value, taking into account all relevant data, and in accordance 
with this opinion. 


(Slip Op. 89-150) 


MarsuDA-RODGERS INTERNATIONAL, PLAINTIFF v. UniTeD States; Ropert A. 
MosBACHER, SECRETARY OF COMMERCE; AND U.S. INTERNATIONAL TRADE 
ComMISSION, DEFENDANTS, AND TIMKEN Co., DEFENDANT-INTERVENOR 


Court No. 87-07-00772 
[Certification denied.] 
(Decided October 24, 1989) 


Stein Shostak Shostak & O’Hara (Robert Glenn White) for plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General; David M. Cohen, Director, 
Commercial Litigation Branch, Civil Division, U.S. Department of Justuce (Velta A. 
Melnbrencis); of counsel: James A. Toupin, Assistant General Counsel, and Phyllis N. 





U.S. COURT OF INTERNATIONAL TRADE 43 


Smithey, Attorney, Office of the General Counsel, U.S. International Trade Commis- 
sion, for defendants. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, Charles A. St. 
Charles, James R. Cannon, Jr. and Geert De Prest); of counsel: Scott A. Scherff, Se- 
nior Corporate Counsel, The Timken Company, for defendant-intervenor. 


MEMORANDUM OPINION AND ORDER 


TsoucaLas, Judge: The defendant United States International 
Trade Commission (Commission) moves, pursuant to Rules 1, 7(f), 
and 54(b) of the Rules of this Court, for revision of the remand order 
issued in this action on July 26, 1989, Marsuda-Rodgers Int’l v. 
United States, 13 CIT ——, slip op. 89-106, to add the certification 
required for an appeal of the order to the United States Court of 
Appeals for the Federal Circuit under 28 U.S.C. § 1292(d)\(1) (1982 & 
Supp. V 1987). 

In this action, the plaintiff Marsuda-Rodgers International, a 
United States importer of tapered roller bearings (TRBs) from Hun- 
gary, contested Commission’s cumulation of imported TRBs from 
Hungary with those from Japan, Italy, the People’s Republic of Chi- 
na (PRC), Romania and Yugoslavia. See Tapered Roller Bearings 
and Parts Thereof, and Certain Housings Incorporating Tapered 
Rollers From Hungary, the People’s Republic of China, and 
Romania, Inv. Nos. 731-TA-341, 344, and 345 (Final), USITC Pub. 
1983 (June 1987). Plaintiff contended that the Commission errone- 
ously used the cumulation methodology because the low quality 
Hungarian TRBs do not compete with the high quality Japanese, 
Italian, and the domestic TRBs within the meaning of the cumula- 
tion statute, 19 U.S.C. § 1677(7)(C)\(iv) (1984 & Supp. V 1987). 

This Court, on July 26, 1989, rendered its decision, finding: 


that the Commission’s decision to cumulate the low quality 
Hungarian TRBs with high quality Japanese and Italian TRBs 
is without substantial evidence, and is not in accordance with 
the law. Therefore, the Court reverses the Commission’s cumu- 
lative analysis and remands to the Commission to cumulate on- 
ly those dumped TRBs which satisfy the ‘reasonable overlap’ 
test. Since the unfairly traded Hungarian TRBs do not ‘com- 
pete’ with their domestic counterparts, the Commission is di- 
rected to make traditional single country injury determination 
as to these imports. So ORDERED. 


Marsuda-Rodgers Int’l, 13 CIT at ——, slip op. 89-106 at 20-21. 

Defendant now moves for revision of this remand order to add the 
certification required for an immediate appeal to the United States 
Court of Appeals for the Federal Circuit (Federal Circuit) under 28 
U.S.C. § 1292(d)(1), Rule 5(a) of the Rules of the Federal Circuit, and 
Rule 5(a) of the Federal Rules of Appellate Procedure. 

28 U.S.C. § 1292(d)(1) states: 

(d)(1) When the chief judge of the Court of International 


Trade issues an order under the provisions of section 256(b) of 
this title, or when any judge of the Court of International 
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Trade, in issuing any other interlocutory order, includes in the 
order a statement that a controlling question of law is involved 
with respect to which there is a substantial ground for differ- 
ence of opinion and that an immediate appeal from that order 
may materially advance the ultimate termination of the litiga- 
tion, the United States Court of Appeals for the Federal Circuit 
may, in its discretion, permit an appeal to be taken from such 
order, if application is made to that Court within ten days after 
the entry of such order. 


Section 1292(d)(1) limits certification to those instances where a 
judge of the Court of International Trade believes “that an immedi- 
ate appeal from the order may materially advance the ultimate ter- 
mination of the litigation.” This necessarily calls for some predic- 
tions about the likely future course of the litigation. See Katz v. 
Carte Blanche Corp., 496 F.2d 747, 755 (3rd Cir. 1974). The party 
seeking certification should come forward with something more 
than mere conjection in support of its claim that certification may 
save the court and the parties substantial time and expense. As 
stated in Milbert v. Bison Laboratories, Inc., 260 F.2d 431, 433 (8rd 
Cir. 1958): “It is quite apparent from the legislative history of the 
act of September 2, 1958 that Congress intended that § 1292(b) 
should be sparingly applied. It is to be used only in exceptional 
cases where an intermediate appeal may avoid protracted and ex- 
pensive litigation and is not intended to open the floodgates to a 
vast number of appeals from interlocutory orders in ordinary litiga- 
tion.” See also Kraus v. Bd. of County Rd. Commissioners for the 
County of Kent, 364 F.2d 919, 922 (6th Cir. 1966); Cardwell v. Chesa- 
peake & Ohio Railway Co., 504 F.2d 444 (6th Cir. 1974). 

In examining the criteria of whether an immediate appeal may 
materially advance the ultimate termination of the litigation, this 
Court must assess the probability that its decision, of which an im- 
mediate appeal is sought, is in error as well as the extent to which 
additional time and expense may be saved by an interlocutory ap- 
peal. Baxter Trevenol Laboratories, v. LeMay, 514 F. Supp. 1156 
(S.D. Ohio, W.D. 1981). 

The remand order sought to be revised by the defendant Commis- 
sion, which was issued on July 26, 1989, directed the Commission to 
make traditional single country injury determination as to the 
Hungarian imports. From July 26, 1989 until September 29, 1989, 
sixty-five days from the date this Court issued its remand order, the 
Commission did nothing to comply with said order. On September 
29, 1989, the planintiff Marsuda-Rodgers International moved this 
Court to supplement its remand order to direct the Commission to 
submit to the Court Commission’s determination as directed in 
Marsuda-Rodgers Int’l within twenty-one days of the date of the or- 
der. In the motion papers, plaintiff specifically alleges that the inde- 
terminate delay, which was not anticipated by the plaintiff, is con- 
trary to the speedy process Congress otherwise sought to provide for 
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in antidumping matters and is prejudicial to the interest of all non- 
governmental parties to this action. [Plaintiffs] Motion to Supple- 
ment Remand Order at 1. Plaintiff further alleges that the plaintiff 
and the defendant-intervenor are actively engaged in two sequen- 
tial administrative reviews of this matter initiated by the Interna- 
tional Trade Administration of the United States Department of 
Commerce on July 28, 1988 (53 Fed. Reg. 28,423) and July 25, 1989 
(54 Fed. Reg. 30,915), and that the costs to all parties necessitated 
by such reviews are clearly the type of enormous costs that result 
from extended procedural delays that Congress desired to see miti- 
gated whenever possible. [Plaintiff's] Motion to Supplement Re- 
mand Order at 3. Thereafter, on October 5, 1989, some seventy-one 
days from the issuance of said order, the defendant Commission 
moved this Court for revision of the remand order to add the certifi- 
cation required to an appeal to the Federal Circuit. 

As a matter of policy, interlocutory appeals should be reserved for 
exceptional cases, where such appeal may avoid protracted litiga- 
tion; the purpose is not to review the correctness of an interim ruling. 
See 16 C. Wright, A. Miller, E. Cooper, & E. Gressman, Federal 
Practice & Procedure, § 3929 at 135 (1977) (emphasis added). 

As for materially advancing the ultimate termination of this liti- 
gation, an interlocutory appeal is more likely to delay its conclu- 
sion. Under all of these circumstances, this Court declines to certify 
an interlocutory appeal under 28 U.S.C. § 1292(d)(1) and further or- 
ders that the parties to this action consult among themselves and 
establish a schedule for proceedings on remand and for submission 
of the determination on remand to this Court; and it is further 

ORDERED that said schedule shall be filed with the Court by coun- 
sel for plaintiff in the form of an order which can be entered by this 
Court within twelve days of the Court’s mailing of this order to the 
parties. 


(Slip Op. 88-151) 
B.S. Livincston & Co., INc., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 86-11-01382 


MEMORANDUM OPINION AND ORDER 


[Defendant’s motion to dismiss granted; action dismissed.] 


(Dated October 27, 1989) 


Irving A. Mandel, Esq., for plaintiff. 

Stuart F. Schiffer, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, (Mark S. Sochaczewsky), for 
defendant. 
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Re, Chief Judge: In this action, plaintiff, B.S. Livingston & Co., 
Inc., challenges the refusal of the Customs Service to reliquidate the 
entry of certain merchandise described on the customs’ invoice as 
steel pipes. The merchandise, imported from Italy, was entered at 
the port of Houston, Texas. 

Plaintiff contends that, because of “clerical error, mistake of fact 
or other inadvertence,” the merchandise was improperly classified 
under item 610.32, Tariff Schedules of the United States (TSUS), 
with duty at the rate of 1.9 per centum ad valorem. Plaintiff asserts 
that, in contrast, “the relevant commercial invoice and other docu- 
mentation provide for entry pursuant to item 610.3935 [with duty 
at the rate of] 0.5 [per centum] ad valorem.” 

Pursuant to Rule 12(b)(5) of the Rules of the Court, the defendant 
has moved to dismiss the action for failure to state a cause of action 
upon which relief may be granted. Plaintiff opposes the motion, and 
requests that the matter be heard on the merits. 

Since plaintiff has failed to state a claim upon which relief may 
be granted, the defendant’s motion is granted and the action is 
dismissed. 


BACKGROUND 


On December 12, 1984, plaintiff, the importer of record, received 
a shipment of merchandise listed as entry no. 85-449057-8. On the 
entry form, plaintiff claimed that the merchandise was entitled to 
classification under item 610.32, TSUS, as steel pipes. 

On April 25, 1985, plaintiff wrote to Customs “stating that an er- 
ror in classification had been made on the entry documents.” Plain- 
tiff stated that “[t]he invoice description clearly indicated that the 
subject merchandise was API plain end casing which would have 
been clearly classifiable only under item 610.39, TSUS,” which pro- 
vision “specifically provides for API casing.” Plaintiff claimed that 
“(t]he invoice description had been inadvertently overlooked and 
the merchandise was classified under item 610.32, TSUS.” Accord- 
ing to plaintiff, “[i]n preparation of entry documents in the instant 
case, the incorrect TSUS number was utilized because of the bro- 
ker’s oversight of the obvious invoice description through inatten- 
tion and carelessness.” 

The pertinent statutory provisions of the tariff schedules are as 
follows: 


Classified under: 
Schedule 6, Part 2, Subpart B: 


Pipes and tubes and blanks therefor, all the foregoing of iron 
(except cast iron) or steel: 


Welded, jointed, or seamed, with walls not thinner than 
0.065 inch, and of circular cross section: 


Other than alloy iron or steel: 
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* * * * * * * 


610.32 0.375 inch or more in outside diameter ....... 1.9% ad val. 
Claimed under: 
Schedule 6, Part 2, Subpart B: 


Pipes and tubes and blanks therefor, all the foregoing of iron 
(except cast iron) or steel: 
* * * 


* * * * 


Other: 


Steel pipe conforming to A.P.I. specifications for oil 
well casing and steel pipes and tubes of rectangular 
cross section, whether welded or seamless, having a 
wall thickness not less than 0.156 inch: 


Not threaded and not otherwise advanced: 
610.39 Other than alloy steel .................... 0.5% ad val. 


On June 21, 1985, Customs liquidated the entry of the merchan- 
dise under item 610.32, TSUS, the tariff provision originally re- 
quested by plaintiff. Plaintiff did not file a protest against the liqui- 
dation of its entry. 

On September 20, 1985, 91 days after the date of liquidation, 
plaintiff sent Customs a letter requesting reliquidation of its entry. 
On January 31, 1986, Customs denied plaintiff's request for reli- 
quidation, stating that “no clerical error or other inadvertence cor- 
rectable under Section 173.4, Customs Regulations (authorized by 
19 U.S.C. 1520(c)(1)), has occurred.” 

On March 18, 1986, plaintiff protested the January 31, 1986 deni- 
al of its request for reliquidation. Once again, Customs concluded 
that “[nJo [1]520(c)\(1) error occurred in liquidation.” On November 
4, 1986, plaintiff commenced this action challenging Customs’ refus- 
al to reliquidate the entry of the merchandise in question. 

Plaintiff contends that Customs’ failure to liquidate the entry of 
the merchandise under item 610.39 was a “clerical error, mistake of 
fact or other inadvertence” correctable under section 1520(c)(1), and 
that the entry should be reliquidated under that classification. 
Plaintiff submits that “a mistake was made through inadvertence 
in reading the description of the merchandise clearly written on the 
[customs’] invoice.” According to plaintiff, “[s]everal entries made 
* * * at this time had been properly entered under [item 610.39, 
TSUS] * * *.” Plaintiff states, however, that its “broker overlooked 
the fact that the invoices were marked API plain end casing and en- 
tered the material under [610.32,] an incorrect tariff classification 
due to inattention and carelessness.” 

Based on the foregoing, plaintiff contends that it “did not make 
an[y] mistake of law in asserting the Customs classification.” Rath- 
er, plaintiff argues that “[t]he fact as to the type of merchandise 
was mistaken * * *.” Since plaintiff never asserted “that an error of 
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a legal nature had been made[,]” it submits that the application of 
section 1520(c)(1) is not precluded. 

The defendant contends “that the supposed ‘clerical error’ or ‘in- 
advertence’ asserted by Livingston is nothing more * * * than ‘an 
error in the construction of a law’ * * *.” According to the defen- 
dant, plaintiffs “characterization of its failure to assert a particular 
classification claim as a ‘clerical error’ or ‘inadvertence[,|’ * * * is 
nothing more than a failure to assert that its merchandise was enti- 
tled to a particular legal classification * * *.” 

The defendant submits that, “even if plaintiff could establish that 
its broker made a mistake” when the entry papers were submitted 
“that would not as a matter of law determine and pre-ordain the 
correct classification, since that required a factual and legal deter- 
mination of the customs officer responsible for making the liquidat- 
ed classification.” Hence, the defendant contends that “it is clear 
that the customs officer made a judgment and decision independent 
of any alleged error on the part of the broker; and that judgment 
was made with knowledge of plaintiff's claimed provision.” 


DISCUSSION 


In Occidental Oil & Gas Co. v. United States, 13 CIT ——, Slip Op. 
89-40 at 4 (Mar. 29, 1989), this court stated that “[slection 520(c)(1), 
of the Tariff Act of 1930, as amended, 19 U.S.C. § 1520(c)(1) (1982), 


permits reliquidation of an entry to correct a clerical error, mistake 
of fact, or inadvertence, if the claim is timely made.” In pertinent 
part, section 1520(c)(1) provides that: 


Notwithstanding a valid protest was not filed, the appropri- 
ate customs officer may, in accordance with regulations pre- 
scribed by the Secretary, reliquidate an entry to correct— 

(1) a clerical error, mistake of fact, or other inadvertence not 
amounting to an error in the construction of a law, adverse to 
the importer and manifest from the record or established by 
documentary evidence, in any entry, liquidation, or other cus- 
toms transaction, when the error, mistake, or inadvertence is 
brought to the attention of the appropriate customs officer 
within one year after the date of liquidation or exaction * * *. 


19 U.S.C. § 1520(c)(1) (1988). It has been noted that section 1520(c)(1) 
“is not remedial for every conceivable form of mistake or inadver- 
tence * * *, but rather the statute offers ‘limited relief in the situa- 
tions defined therein.’” Godchaux-Henderson Sugar Co. v. United 
States, 85 Cust. Ct. 68, 74, C.D. 4874, 496 F. Supp. 1326, 1331 (1980) 
(emphasis in original) (quoting Phillips Petroleum Co. v. United 
States, 54 CCPA 7, 11, C.A.D. 893 (1966)). 

For the applicability of section 1520(c)(1), a mistake of fact “has 
been defined as a mistake which takes place when some fact which 
indeed exists is unknown, or a fact which is thought to exist, in re- 
ality does not exist.” C.J. Tower & Sons of Buffalo, Inc. v. United 
States, 68 Cust. Ct. 17, 22, C.D. 4327, 336 F. Supp. 1395, 1399 (1972), 
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aff'd, 61 CCPA 90, C.A.D. 1129, 499 F.2d 1277 (1974). Inadvertence, 
a somewhat broader term, has been defined as “an oversight or in- 
voluntary accident, or the result of inattention or carelessness, and 
even as a type of mistake.” C.J. Tower, 68 Cust. Ct. at 22, 336 F. 
Supp. at 1399. Nonetheless, as was stated in the Occidental Oil case, 
“(t]he courts have consistently held that section 1520(c)(1) may only 
be used to correct mistakes of fact or inadvertence and may not be 
used to rectify allegedly incorrect interpretations of the law.” Slip 
Op. 89-40 at 5. 

It is fundamental that a determination by the Customs Service 
that the imported merchandise is covered by a particular provision 
or item of the tariff schedules is a conclusion of law. See Mattel, Inc. 
v. United States, 72 Cust. Ct. 257, 262, C.D. 4547, 377 F. Supp. 955, 
960 (1974). Hence, in the language of prior cases, “an erroneous 
classification of imported merchandise is not remediable as a cleri- 
cal error, mistake of fact or inadvertence under section 1520(c)(1).” 
Occidental Oil, Slip Op. 89-40 at 6 (citing Mattel, 72 Cust. Ct. at 
262, 377 F. Supp. at 960). 

In this case, notwithstanding some of plaintiff's factual allega- 
tions, it is eminently clear that the determination by the Customs 
Service that the imported merchandise was classifiable under item 
610.32 is a determination of law. Consequently, it is equally clear 
that plaintiff's “allegation of a mistake of fact or inadvertence is ac- 
tually a challenge to the legal conclusion of the Customs Service.” 
Occidental Oil, Slip Op. 89-40 at 7. 

Under the circumstances presented, plaintiff is “limited to seek- 
ing relief under § 514 of the Tariff Act of 1930, 19 U.S.C. § 1514, 
which sets forth the appropriate procedure to protest a misinterpre- 
tation of the applicable law and an improper classification by the 
Customs Service.” Concentric Pumps, Ltd. v. United States, 10 CIT 
505, 508, 643 F. Supp. 623, 625 (1986). Plaintiff, however, has not 
filed an appropriate protest contesting the customs classification of 
the imported merchandise. Having failed to file a timely protest 
under section 1514(a), plaintiff cannot now seek relief under a sec- 
tion 1520(c)(1) reliquidation. It is well established and beyond ques- 
tion that section 1520(c)(1) is “not an alternative to the normal liq- 
uidation-protest method of obtaining review * * *.” C.J. Tower, 68 
Cust. Ct. at 21, 336 F. Supp. at 1398. 

In support of its contentions plaintiff relies upon the C.J. Tower 
case. In C.J. Tower, the merchandise in question consisted of air- 
craft fuel cells imported from Canada. The merchandise was en- 
tered under four separate entries that were liquidated between May 
31 and July 27, 1966. The merchandise was classified under item 
694.90, TSUS, at a duty of 9 per centum ad valorem. Plaintiff, the 
importer of record, did not protest this classification. On November 
14, 1966, however, plaintiff requested reliquidation under item 
832.00, TSUS, because plaintiff claimed it had not been aware of 





50 CUSTOMS BULLETIN AND DECISIONS, VOL. 23, NO. 47, NOVEMBER 22, 1989 


the fact that the fuel cells were emergency defense purchases which 
could have been imported duty-free. 

In January, 1968, more than one year after the liquidations in 
question, plaintiff supplied the certificates required for duty-free 
treatment as emergency war materials under item 832.00, TSUS. 
On April 10, 1968, Customs denied plaintiff's request for reliquida- 
tion because the certificates supplied by plaintiff had not been re- 
ceived within one year of liquidation as necessary for a section 
1520(c)(1) reliquidation. 

In holding that plaintiff was entitled to relief under section 
1520(c\(1), the Customs Court stated that “the parties concede[d] 
that both the [Customs Service] and the importer were unaware of 
the facts justifying duty-free entry until after the liquidations be- 
came final.” 68 Cust. Ct. at 22, 336 F. Supp. at 1399. The court not- 
ed that “[s]uch lack of knowledge, both in kind and degree, is such 
as to clearly come within the statutory language, ‘mistake of fact, 
or other inadvertence.’ ” Jd. 

In affirming, the court of Customs and Patent Appeals concluded: 


There was a mistake of fact in that [plaintiff] did not know that 
the fuel cells were emergency war material under a Govern- 
ment contract, the fact being that they were. There was, there- 
fore, no reason to protest. There is no allegation of any error in 
the construction of a law by anyone. It is a simple matter of be- 
ing allowed to present the evidence to show that the fuel cells 
were all along entitled to free entry, although knowledge of 
that fact was acquired after liquidation of the entries had taken 
place. The facts were mistaken at the time. 


61 CCPA at 96, 499 F.2d at 1282. 

Referring to the C.J. Tower case, subsequent case law has noted 
that “[t]he importer in Tower was unaware of the nature of the 
materials being imported prior to liquidation [and],] [t]herefore, he 
doubtlessly was unable to enter them properly free of duty at the 
time of entry.” PPG Indus., Inc. v. United States, 7 CIT 118, 125 
(1984). Furthermore, in C.J. Tower, it was conceded that both the 
plaintiff and the Customs Service were unaware of the facts which 
justified the duty-free entry until after the liquidations had become 
final. 68 Cust. Ct. at 22, 336 F. Supp. at 1399. 

In this case, plaintiff has not claimed, and, indeed, cannot state 
that it was unaware or mistaken as to any facts pertaining to the 
merchandise. Hence, in this action plaintiff can only state that it 
“carelessly placed the incorrect tariff classification on the entry 
documents.” Plaintiff's correspondence leaves no doubt that it was 
fully aware of the nature of the imported merchandise. 

In all of its submissions plaintiff asserts that its claimed classifi- 
cation for the imported merchandise under item 610.39, TSUS, is 
correct. Nonetheless, the Customs Service has classified the mer- 
chandise under another provision, that is, item 610.32. The applica- 
ble statute provides that only an “appropriate customs officer” can 
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“ascertain the classification * * * applicable to * * * merchandise.” 
19 U.S.C. § 1500(b) (1988). If plaintiff was of the opinion that the 
customs classification was incorrect, the appropriate procedure or 
remedy was to file a timely protest pursuant to 19 U.S.C. § 1514(a). 

Upon the record before the court, it is the determination of the 
court that plaintiff has not stated a claim upon which relief may be 
granted pursuant to section 1520(c)(1). Hence, the defendant’s mo- 
tion is granted, and the action is dismissed. 


(Slip Op. 89-152) 
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OPINION 


CarMAN, Judge: Plaintiffs seek review of the determination of the 
United States International Trade Commission (hereinafter Com- 
mission or ITC) not to institute an investigation under section 
751(b) of the Tariff Act of 1930 (19 U.S.C. § 1675(b) (1982 & Supp. V 
1987)) to determine whether an industry in the United States would 
be materially injured, threatened with material injury or whether 
the establishment of an industry in the United States would be ma- 
terially retarded by reason of dumped imports of stainless steel 
plate from Sweden if the outstanding antidumping duty order on 
that merchandise were modified or revoked. 52 Fed. Reg. 24,541 
(1987). 


BACKGROUND 


On May 1, 1973, the United States Tariff Commission (now 
known as the International Trade Commission) determined that an 
industry in the United States was materially injured by reasons of 
imports of stainless steel plate from Sweden which the Secretary of 





52 CUSTOMS BULLETIN AND DECISIONS, VOL. 23, NO. 47, NOVEMBER 22, 1989 


the Treasury had determined to be sold at less than fair value. 
Stainless Steel Plate from Sweden, TC Pub. No. 573, Inv. No. 
AA1921-114 (1973). On June 5, 1973 the Department of Treasury is- 
sued a finding of dumping (T.D. 73-157) and notice was filed in the 
Federal Register. 38 Fed. Reg. 15,079 (1973). 

On July 8, 1985, plaintiffs Avesta AB and Avesta Stainless, Inc. 
filed their first request pursuant to section 751(b) of the Tariff Act 
of 1930 with the ITC to review the Commission’s affirmative deci- 
sion in investigation number AA1921-114. The Commission deter- 
mined that plaintiffs’ petition did not show changed circumstances 
sufficient to warrant a review of the investigation. 50 Fed. Reg. 
43,613 (1985). Plaintiff brought an action in this Court seeking an 
order invalidating and vacating the Commission’s determination. 
Plaintiffs’ motion was denied and the determination was sustained. 
Avesta AB v. United States, 12 CIT ——, 689 F. Supp. 1173 (1988) 
(hereinafter Avesta J). 

On February 25, 1987 plaintiffs made a second request pursuant 
to section 751(b) of the Tariff Act of 1930, to review the affirmative 
determination in the investigation. The Commission again deter- 
mined pursuant to 19 U.S.C. § 1675(b) and 19 C.F.R. § 207.45 (1987) 
that the petition did not show changed circumstances sufficient to 
warrant institution of a review investigation. 52 Fed. Reg. 24,541 
(1987). 

Plaintiffs commenced the instant case seeking an order invalidat- 
ing and vacating the Commission’s determination pursuant to the 
second review request. 


CONTENTIONS OF THE PARTIES 


Plaintiffs’ Contentions: 

Plaintiffs allege that the following are changed circumstances 
sufficient to warrant review to the ITC’s determination:! 

(1) The 1976 acquisition by plaintiffs of the New Castle, Indiana 
mill resulted in the following changes: 


1At oral argument parties were given the opportunity to submit briefs distinguishing Avesta I from the instant 
case since Avesta I was decided after the parties had submitted their briefs for the instant case. The parties also 
submitted summaries of contested agency findings and a statement of reasons underlying those findings. The al- 
leged changed circumstances listed in the text are based upon those originally included in plaintiffs’ petition and 
information from the additional briefs. The eight alleged changed circumstances set out in plaintiffs’ review peti- 
tion were: 

(1) In a series of corporate consolidations in Sweden, the stainless steel plate industry has shrunk from four 
producers in 1972 to a single producer in 1987, with a consistently decreasing capacity to produce stainless steel 
products; 

(2) Imports of hot-rolled stainless steel plate from Sweden have been and remain at de minimis levels; 

(3) The de minimis levels of imports from Sweden result from the 1976 acquisition by plaintiffs of a hot-roll- 
ing plate producing mill in New Castle, Indiana; 

(4) In contrast to the early 1970s, the European Community is a growing market for Swedish plate and Swed- 
ish plate enters the European Community without quantitative restrictions and duty-free; 

(5) United States producers are highly protected due to the negotiation and implementation of voluntary re- 
straint agreements with countries whose producers are the major foreign suppliers to the United States market; 

(6) Sweden has not entered into a voluntary restraint agreement with the United States therefore its exports 
to the United States remain subject to antidumping and countervailing duties, while those from countries with 
voluntary restraint agreements are not; 

(7) Sweden supplies the United States’ demand for cold-rolled plate in widths which United States firms are 
unable to supply; and 

Continued 
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(a) the average annual import volume and import penetration ra- 
tio decreased by more than sixty percent after the acquisition, tak- 
ing into account the exclusion of three non-stainless-steel-plate 
products from the import statistics; 

(b) total imports and imports as a percentage of apparent con- 
sumption were lower in every year after the acquisition than they 
were during the first year plaintiffs owned the mill, or in 1974 and 
1975, the only full years before the acquisition when the finding of 
dumping was in effect; 

(c) The import statistics show that import levels decreased signifi- 
cantly after plaintiffs’ acquisition of the Indiana mill. Plaintiffs con- 
tend that this result was independent of the finding of dumping and 
that the current import levels are de minimis; and 

(d) Plaintiffs have made changes in import behavior such as de- 
creasing their imports significantly after acquiring the Indiana mill 
and changing their product mix by discontinuing their imports of 
hot-rolled plates of standard stainless steel grades; 

(2) The quantity of imports of three non-stainless-steel-plate prod- 
ucts are set forth in the review request and their exclusion is re- 
quested from the import statistics; 

(3) The voluntary restraint agreements (hereinafter VRAs) that 
have been established since the filing of the first review request re- 
sulted in the following changes: 

(a) plaintiffs are now placed at a competitive disadvantage in pric- 
ing as compared to imports from VRA countries; and 

(b) the VRA program has contributed to an improvement in the 
condition of the United States industry, thereby decreasing the like- 
lihood that the industry would suffer material injury in the event of 
revocation; 

(4) Swedish exports of hot- and cold-rolled stainless steel plate to 
European Community (hereinafter EC) member-countries increased 
by over 250 percent from 1971 to 1985. The second review request 
contains a data series which lists exports of hot- and cold-rolled 
stainless steel plate from Sweden to the EC from 1971 through the 
first nine months of 1986; 

(5) In 1986, plaintiffs began exporting cold-rolled plate to the 
United States. Therefore exports of cold-rolled plate to the Europe- 
an Community are no longer irrelevant to the ITC’s determination; 

(6) The second review request asked the Commission to institute 
an investigation to determine whether the finding of dumping 
should be modified to exclude future imports of two patented prod- 
ucts and the wide KBR Plate which the Review Request shows to be 
the only continuously-made cold-rolled stainless steel plate in 
widths of sixty inches or more; and 
~~ (8) Certain patented types of stainless steel plate that did not exist in the 1970s and are not produced in the 
United States are being exported from Sweden to the United States. 

Petition for Review Investigation and Revocation or Modification of “Finding of Dumping” Against Stainless 


Steel Plate From Sweden Issued on June 7, 1973, Record Document (hereinafter R. Doc.) 1 (hereinafter Petition 
for Review) at 4-7. 
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(7) In a series of corporate consolidations in Sweden, the stainless 
steel plate industry has shrunk from four producers in 1972 to a 
single producer in 1987, with a consistently decreasing capacity to 
produce stainless steel products. 


Defendant’s and Defendant-Intervenors’ Contentions: 


Defendant and defendant-intervenors contend that the determi- 
nation of the Commission was not arbitrary, capricious or an abuse 
of discretion and was in accordance with law and therefore should 
be upheld in all respects.” 


STANDARD OF REVIEW 


The Commission has determined that plaintiffs’ review request 
“d[id] not show changed circumstances sufficient to warrant institu- 
tion of a review investigation.” Views of Commissioners Alfred Eck- 
es, Seeley Lodwick, and David Rohr, R. Doc. 17 (hereinafter Views 
of Commissioners) at 7. In Avesta J, this Court stated that “the stan- 
dard applicable in a preliminary injury determination under 
§ 1673(b) is different from the standard governing a determination 
of changed circumstances sufficient to warrant review of an affirm- 
ative injury determination.” 12 CIT at ——, 689 F. Supp. at 1175. 
This Court noted: 


[W]hile the decision to undertake a review is a threshold ques- 
tion, this decision, pursuant to statute and regulations, may be 
made only when it reasonably appears that positive evidence 
adduced by the petitioner together with other evidence gath- 
ered by the Commission leads the ITC to believe that there are 
changed circumstances sufficient to warrant review* * *. [T]he 
party seeking revocation bears the initial burden of showing 
the existence of such [changed] circumstances. The party need 
not establish that the crucial factors that lead to the ITC’s af- 
firmative injury determination no longer exist since the appli- 
cation of such a burden would eliminate the need for a review 
— once the decision to undertake one has been 
made. 


12 CIT at ——, 689 F. Supp. at 1181 (footnote omitted). 

Plaintiffs contend that the ITC’s determination does not set forth 
any standard of law and that defendant’s brief argues that (1) the 
Commission has uncircumscribed discretion to decide whether 
changed circumstances are sufficient to warrant a review and (2) 
the petitioner must sustain the same full burden of proof in the 
threshold changed circumstances determination and the ultimate 
revocation determination. 

Defendant denies that either the Commission or its counsel has 
ever asserted that the ITC has “uncircumscribed discretion” or that 
a petitioner must bear the same burden in the instituting stage as 
in the actual investigation. 


2Since defendant and defendant-intervenors filed joint briefs, the term defendant is used throughout to refer to 
both parties. 
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The standard of review of a decision not to institute a section 
751(b) investigation is whether the determination is “arbitrary, ca- 
pricious, an abuse of discretion, or otherwise not in accordance with 
law.” 19 U.S.C. §§ 1516a(a)(1)(B), 1516a(b)(1(A) (1982 & Supp. V 
1987). This standard of review “is narrow and a court is not to sub- 
stitute its judgment for that of the agency. Nevertheless, the agency 
must examine the relevant data and articulate a satisfactory expla- 
nation for its action including a ‘rational connection between the 
facts found and the choice made.’” Motor Vehicle Mfrs. Ass’n v. 
State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1982) (citing Bur- 
lington Truck Lines, Inc. v. United States, 371 U.S. 156, 168 (1962)). 

Plaintiffs specifically contend that (1) the three majority commis- 
sioners failed to apply the correct legal standard and failed to artic- 
ulate any applicable legal standard and (2) the findings by the three 
majority commissioners are contradicted by the administrative re- 
cord and lack rational basis in fact. 


New Castie Mitt Acquisition 


Average Annual Import Volume and Import Penetration Level: 


Plaintiffs contend that the average annual import volume and 
import penetration ratio decreased by more than sixty percent after 
the acquisition of the mill, taking into account the exclusion of 
three non-stainless-steel-plate products from import statistics. De- 


fendant responds that the same substantive argument was made in 
Avesta I and rejected by this Court. In Avesta I, the following argu- 
ment was made: 


Plaintiffs argue that the decrease in imports from Sweden is 
not a result of import relief but is a result of the other alleged 
changed circumstances, particularly the acquisition of the New 
Castle steel mill by a predecessor of Avesta. Plaintiffs assert 
that from 1976 (the year in which the New Castle Mill was ac- 
quired) through 1984, average annual imports have been 940 
net tons. This level, plaintiffs contend, is less than 60% of the 
average level in the two years immediately preceding the acqui- 
sition. Plaintiffs further dispute the ITC’s conclusion that im- 
ports of Swedish plate have remained relatively constant since 
the imposition of the antidumping duty order. 


12 CIT at ——, 689 F. Supp. 1183. 

This Court agrees that plaintiffs’ current claim, in substance, is 
the argument that was rejected in Avesta I, and finds the argument 
to be no more persuasive now than it was in the past. This Court 
finds that plaintiffs have not offered sufficient reasoning to show 
that the decline in imports was the result of anything other than 
import relief. This Court holds that the ITC’s determination that 
the average annual import volume and the import penetration level 
did not constitute changed circumstances sufficient to warrant re- 
view was not arbitrary, capricious or an abuse of discretion and was 
in accordance with law. 
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Decrease in Import Levels: 


Plaintiffs contend that import levels have decreased due to the 
acquisition of the mill. Specifically, plaintiffs claim that (1) total im- 
ports and imports as a percentage of apparent consumption were 
lower every year after the acquisition and (2) the decrease was inde- 
pendent of the finding of dumping and current import levels are de 
minimis. These issues are closely related to the argument quoted 
above. In their determination the Commissioners stated: 


A decline in exports is an expected result from the imposition 
of an order. Moreover, plate imports, including those from Swe- 
den, have been subject to quotas and additional duties during 
portions of the years since 1973 including, for example special 
duties imposed pursuant to section 202 of the Trade Act of 
1974. The current allegation is not in any significant respect 
different from the allegation rejected by the Commission in 
1985. The Commission again finds that petitioners have offered 
no legally sufficient reason why the current levels of plate im- 
ports are the result of anything other than import relief. 


Views of Commissioners at 4 (footnote omitted). 

This Court agrees that there is ample evidence in the record for 
the Commission to come to the rational conclusion that the decline 
in import levels is related to the imposition of the antidumping or- 
der. This Court finds that the Commission’s determination that the 
decrease in import levels did not constitute a changed circumstance 
sufficient to warrant review was not arbitrary, capricious or an 
abuse of discretion and was in accordance with law. 


Changes in Import Behavior: 


Plaintiffs claim that they have made changes such as decreasing 
their imports significantly, eliminating imports of hot-rolled plate 
sold in the United States market and reducing their production ca- 
pacity for stainless steel plate all as a result of the acquisition of 
the Indiana mill. 

Plaintiffs alleged in their post-argument brief that a change in 
the structure of the Swedish industry has also led to a change in 
the mix of imported plate. Defendant notes that this allegation was 
not made in plaintiffs’ petition before the Commission. Defendant 
also points out that this change in product mix was linked to the 
purchase of the Indiana mill, but was not linked to the restructur- 
ing of the Swedish steel industry. 

The Commissioners stated in their determination: 


Unlike their 1985 petition, petitioners now assert that acquisi- 
tion of the mill caused a substantial shift in their market strat- 
egy and that the New Castle mill used to supply the majority of 
petitioners’ hot-rolled plate for the U.S. market. They state that 
they intend to use the US. facility for hot-rolled plate except 
for specialty types. Their data, however, show that exports of 
Swedish plate to the U.S. are predominantly hot-rolled, includ- 
ing a very substantial percentage of standard types. We con- 
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clude that [sic] the Swedish producers have offered no addition- 
al argument to support their assertion that exporters have sig- 
nificantly altered their long-term practices with regard to 
exports of plate to the United States. 


Views of Commissioners at 4-5. 

Defendant notes that data included in plaintiffs’ petition for re- 
view investigation indicates significant imports of hot-rolled steel. 
Petition for Review at 34-36. 

This Court is not convinced that plaintiffs’ import behavior has 
changed substantially. This Court determined in Avesta J that the 
purchase of the Indiana mill did not constitute a changed circum- 
stance and plaintiffs have not provided sufficient reasoning to de- 
cide the issue differently at this time. This Court holds that the 
Commission’s determination that the acquisition of the Indiana mill 
leading to changes in import behavior does not constitute a changed 
circumstances sufficient to warrant review was not arbitrary, capri- 
cious or an abuse of discretion and was in accordance with law. 


EXCLUSION OF THREE NON-STAINLESS STEEL PRODUCTS 


Plaintiffs have requested the exclusion of what they claim are 
three non-stainless-steel-plate products (Stavex, Ramex and Type 
904L) from the import statistics. They contend that the Commission 
failed to explain whether the three products were included or ex- 


cluded in the antidumping order. Plaintiffs also contend that the 
compositions of Stavex and Ramex were derived from tool steel 
compositions and therefore do not fall into the category of standard 
grades of stainless steel products. 

Defendant argues that (1) the fact that Stavex and Ramex were 
derived from tool steel does not mean they are not stainless steel 
plate; (2) plaintiffs did not define standard grades of stainless steel; 
(3) plaintiffs did not allege that the chemical composition of the two 
products differs from that of stainless steel and, in fact, the chemi- 
cal composition of the two products falls within the difinition of 
stainless steel in the tariff schedule; (4) by plaintiffs’ description, 
the two products appeared to be interchangeable in many uses with 
stainless steel; and (5) the two products have been treated as plate 
in the tariff schedule and in other official United States statistics 
and plaintiffs have not alleged that the two products have been 
misclassified. 

Defendant also points out that the Commission acknowledges that 
Type 904L should be deducted from the import statistics because it 
is not emcompassed within the antidumping order at issue. Howev- 
er, defendant adds that the volume of Type 904L imports was very 
small. 

This Court agrees that Type 904L should be deducted from the 
import statistics since it is not covered by the antidumping order. 
Since Type 904L was imported in such small quantity, it would not 
appear to have affected the general trend of plaintiffs’ import statis- 
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tics for purposes of this review. On the basis of ample evidence in 
the record detailing the properties of Stavex and Ramex, the Com- 
mission’s decision to include these two products within the import 
statistics and to implicitly include Stavex and Ramex in the an- 
tidumping order was not arbitrary, capricious or an abuse of discre- 
tion and was in accordance with law. 


VOLUNTARY RESTRAINT AGREEMENTS 


Plaintiffs contend that they have been placed at a competitive 
disadvantage in pricing due to VRAs in the steel industry. These 
VRAs were not in effect at the time Avesta J was decided and the 
United States does not have a VRA with Sweden. Plaintiffs argue 
that since VRAs are in effect between the United States and almost 
all of the major steel exporting countries, the United States has in- 
sulated itself from competition, exempted VRA countries from the 
antidumping and countervailing duty laws and eliminated these 
countries from escape clause duties (19 U.S.C. § 2251 (1982 & Supp. 
V 1987)). Plaintiffs further contend that the VRA program has con- 
tributed to an improvement in the condition of the United States 
steel industry, decreasing the likelihood that it would suffer materi- 
al injury in the event of revocation of the antidumping order. 

The Commissioners determined two flaws in plaintiffs’ argument: 


First, because there is no VRA in effect with Sweden, the Swed- 


ish producer may continue to export to the United States in 
whatever quantities it chooses. Second, the existence of the 
VRAs does not mean that the U.S. stainless steel industry is 
any less vulnerable to the impact of dumped imports. 


Views of Commissioners at 6-7 (footnote omitted). 

Defendant argues that plaintiffs do not address the relevant is- 
sues at hand, namely the condition of the domestic industry and the 
effect of the subject imports on that industry. Defendant notes that 
“{flor purposes of investigations under section 751(b), the ITC must 
assume that dumping will resume if the antidumping duty order is 
revoked or cancelled.” American Permac, Inc. v. United States, 831 
F.2d 269, 274 (Fed. Cir. 1987), cert. dismissed, 108 S. Ct. 1067 (1988). 
Defendant contends that plaintiffs have given no indication that 
they have eliminated the existing material injury or vulnerability 
to injury and have failed to show that the VRAs have changed the 
domestic industry or its vulnerability to material injury. 

This Court agrees that plaintiffs have not shown any change in 
their effect on the domestic industry that could be attributed to the 
VRAs. The fact that the United States chose to enter into agree- 
ments with several other steel producers does not lessen the danger 
of dumping by plaintiffs although arguably injury may be lessened. 
Defendant cites Certain Welded Carbon Steel Pipes and Tubes From 
India, Taiwan, and Turkey, USITC Pub. No. 1839 (1986), as an ex- 
ample of an instance where materiel injury was found when VRAs 
were in effect. Furthermore, arguing that other countries have en- 
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tered into VRAs with the United States and that these agreements 
have benefitted the domestic industry seems to have little force in 
justifying giving relief to plaintiffs which have already been found 
to be engaged in dumping simply because Sweden has chosen not to 
enter into a similar VRA. 

This Court finds that the Commission’s determination that VRAs 
did not constitute changed circumstance sufficient to warrant inves- 
tigation of a review determination was not arbitrary, capricious, or 
an abuse of discretion and was in accordance with law. 


SwepisH Exports oF Hot- AND CoLD-ROLLED STEEL To EC 


Plaintiffs contend that Swedish exports of hot- and cold-rolled 
stainless steel plate to EC countries have increased by over 250 per- 
cent from 1971 to 1985 due to (1) the recovery from the recession of 
the early 1970s; (2) the elimination of tariffs and import quotas pur- 
suant to the free-trade agreement between Sweden and the EC; and 
(3) the increase in the number of EC member-countries importing 
Swedish steel duty-free. 

The Commissioners stated: 


Petitioners further allege, as they did in 1985, that the Euro- 
pean market is a growing market for its plate exports. Al- 
though petitioners here rely on a different data series for this 


proposition from that on which they relied in 1985, their cur- 
rent data fail to take into account the change in E.C. member- 
ship since 1972. When that change is accounted for, Swedish 
shipments to the E.C. fell irregularly from 1973 to 1981 and 
then increased irregularly through 1985. In 1985, Swedish ex- 
ports to the E.C. were just five percent higher than in 1972. 
Thus, the Commission again finds that there is no sufficient 
changed circumstance with regard to this allegation. 


Views of Commissioners at 6. 

Plaintiffs contend that their second review request contained a 
data series which presented exports of hot- and cold-rolled steel 
plate from Sweden to the EC from 1971 through the first nine 
months of 1986. This data series differs from the one provided in 
the first review request pertaining to Avesta J. Defendant argues 
that the data series from the second request did not have a constant 
base. 

A review of the data series from the second request shows that 
prior to 1974, the data included imports by only West Germany, 
France, Italy, the Netherlands, Belgium and Luxembourg. In 1974 
through 1980 the data included those six countries plus the United 
Kingdom, Ireland and Denmark. In 1981, the data included the 
above nine countries plus Greece and the 1986 data did not include 
Spain and Portugal. Petition for Review at 60 (Table 5). 

Given the lack of a constant base, this Court finds that the Com- 
mission’s determination that plaintiffs’ sales to the E.C. did not con- 
stitute a changed circumstance sufficient to warrant review was not 
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arbitrary, capricious, or an abuse of discretion and was in accor- 
dance with law. 


CoLp-RoLLED PLATE ExporteD To UNITED STATES 


Plaintiffs began exporting cold-rolled plate to the United States 
in 1986 and contend that exports of this merchandise to the EC are 
no longer irrelevant to the Commission’s determination. In Avesta 
I, this Court noted that data regarding cold-rolled plate exports 
were irrelevant since plaintiffs were not exporting this merchandise 
to the United States at the time. Avesta J at 1186. Plaintiffs contend 
that the Commission should not rely on data which excluded cold- 
rolled plate. 

Plaintiffs’ contention here is an extension of the argument to 
have the ITC substitute plaintiffs’ data series for the data used by 
the Commission. By plaintiffs’ own admission, very little cold-rolled 
plate is sold in the United States market. Brief in Support of Plain- 
tiffs’ Motion for Judgment upon an Agency Record at 52 n.89. 
While plaintiffs discussed the exporting of cold-rolled plate to the 
United States in its review request, the issue of missing data on 
cold-rolled plate was not introduced until post-argument briefs and 
this issue was placed in the context of showing the ITC’s data to be 
unreliable. Introducing plaintiffs’ data series, as explained supra 
would present an unrealistic picture of the steel plate market. 

This Court finds that the ITC’s determination that data excluding 
cold-rolled steel did not constitute a changed circumstance suffi- 
cient to warrant review was not arbitrary, capricious or an abuse of 
discretion and was in accordance with law. 


EXCLUSION OF PATENTED Propucts AND KBR PLatTe 


In their review request, plaintiffs asked the Commission to insti- 
tute an investigation to determine whether the finding of dumping 
should be modified to exclude future imports of two patented prod- 
ucts and KBR plate. Plaintiffs contend that the Commissioners did 
not address their request and did not explain whether the request 
was considered for the purpose of modification of the antidumping 
order or as an issue in the possible revocation of the entire order. 

The Commissioners stated: 


Simply because a new composition or size is produced—and 
even patented—does not make it sufficiently different in its 
characteristics and uses from other types of stainless steel plate 
to warrant a finding that there is no domestic like product. The 
Commission has regularly rejected arguments that specialty 
types of stainless steel should be treated differently from stan- 
dard types in making like product determinations. In fact, in 
recently concluded investigation [sic], the Commission did not 
accept Avesta’s argument that these two patented types of 
stainless steel are not competitive with domestically produced 
types of stainless steel. 


Views of Commissioners at 5-6 (footnotes omitted). 
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Plaintiffs assert that since their two patented products were ex- 
cluded from escape clause duties under 19 U.S.C. § 2251 (section 201 
of the Trade Act of 1974) in 1981, these products were not competi- 
tive with United States plate. Plaintiffs also contend that in the 
1987 investigation regarding escape clause duties, a majority of the 
Commissioners recommended termination of import relief for all of 
plaintiffs’ plate products. 

Defendant responds that the test under section 201 is whether 
there is injury to a United States “industry producing an article 
like or directly competitive with the imported article” while, under 
the antidumping law, the Commission must determine whether 
there is injury to an industry producing an article that is “like, or 
in the absence of like, most similar in characteristics and uses 
with” the imported product. 19 U.S.C. §§ 2251(b)(1) and 1677(10) 
(1982). Defendant argues, therefore, that being exempt from section 
201 duties does not mean that plaintiffs’ merchandise does not com- 
pete with domestic plate nor does it mean that plaintiffs’ merchan- 
dise is not injurious to the domestic industry. 

Although plaintiffs never made a formal request, their argument 
could best be described as proposing that the two patented products 
plus KBR plate are separate like products from standard stainless 
steel plate. Plaintiffs contend that KBR is the only continuously 
made cold-rolled stainless steel plate in widths of sixth inches or 
more. KBR is eighty inch wide plate. Defendant replies that there is 
a seventy-two inch wide plate which is comparable to KBR. Defen- 
dant also contends that simply patenting merchandise does not 
make it different in a commercial sense. 

The ITC has continuously held that merchandise generally shar- 
ing the same characteristics and uses are like products. In Certain 
Flat-Rolled Carbon Steel Products From Brazil, USITC Pub. No. 
1499 at 6 (1984) the Commission held that coiled steel plate and cut- 
to-length steel plate constituted carbon steel plate, a like product 
because all have essentially the same characteristics, uses, metal- 
lurgical composition, are virtually interchangeable and have almost 
identical end uses. In the instant case, plaintiffs did not convince 
the ITC that their three products possessed qualities which would 
make them a separate like product. Defendant contends that KBR 
is interchangeable with the seventy-two inch plate. Plaintiffs argue 
that KBR has unique properties such as a more shiny surface fin- 
ish, closer dimensional tolerance, more uniform mechanical proper- 
ties, and greater width, but does not argue that end uses or metal- 
lurgical composition differs from standard plate. The Commission- 
ers noted that “plate may be produced in an almost infinite variety 
of compositions and sizes, depending upon the components chosen, 
the ratios in which they are used, and the individual production 
machine and steps employed.” Views of Commissioners at 5. 
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This Court holds that the Commission’s determination that KBR 
and the two patented products do not constitute a separate like 
product was not arbitrary, capricious or an abuse of discretion and 
was in accordance with law. 


CoRPORATE CONSOLIDATION IN SWEDEN 


Plaintiffs argue that the shrinking of the stainless steel plate in- 
dustry from four producers in 1972 to one single producer, plain- 
tiffs, in 1987 and the consistently shrinking capacity to produce 
stainless steel products constitutes a changed circumstance. The 
Commission noted that: 


petitioners allege, as they did in 1985, that there has been a re- 
structuring of the Swedish stainless steel industry after 1972, 
in which the number of Swedish producers had declined from 
four to one. They also allege, as they did in 1985, that there was 
a decrease in the number of steel mills during the same period. 
In 1985, the Commission found these allegations insufficient. It 
is currently alleged, inter alia, that since 1984, capacity to pro- 
duce hot-rolled plate has declined. However, notwithstanding 
the decreases in absolute capacity, there remains sufficient un- 
used productive capacity to significantly increase exports to the 
United States without decreasing production for the Swedish 
market or for other export markets. 


Views of Commissioners at 7. 

Plaintiffs contend that the Commissioners ignored the signifi- 
cance of the corporate consolidations and claim that the existence 
of unused capacity is only one of many factors which should have 
been weighed against other factors in the full investigation such as 
plaintiffs’ overall reduction in production capacity which would de- 
crease the likelihood of injury to the domestic industry if the an- 
tidumping order were revoked. Plaintiffs add that their decision to 
supply the United States market with plate from the Indiana mill 
and their intent to maintain de minimis imports show that they do 
not intend to import plate at injurious levels should the antidump- 
ing order be revoked. 

Defendant argues that while there was a decrease in plaintiffs’ 
production from 1984 to 1986, if business conditions were favorable, 
production could be restored to 1984 levels. Defendant dismisses 
plaintiffs’ argument that labor costs would prohibit such a produc- 
tion increase since defendant contends there was no indication of 
any shift in labor or other production cost from 1984 to 1986 that 
would make the 1984 production levels less achievable based on 
cost. Defendant argues further that even slight increases in capaci- 
ty utilization could result in large increases in export volume. 

Plaintiffs claim they have made changes which would indicate 
their intent not to import at injurious levels. In reality their ability 
to increase imports still exists even though they are now the sole 
producer of stainless steel in Sweden. This Court finds the Commis- 
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sion’s decision that restructuring of the Swedish stainless steel in- 
dustry did not constitute a changed circumstance sufficient to war- 
rant review was not arbitrary, capricious or an abuse of discretion 
and was in accordance with law. 


CONCLUSION 


For the reasons provided above, this Court holds that the Com- 
mission’s determination regarding plaintiffs’ petition for review of 
the 1973 finding of dumping of stainless steel plate from Sweden 
was not arbitrary, capricious or an abuse of discretion and was in 
accordance with law. Accordingly, plaintiff's motion is denied and 
the determination is sustained. 


(Slip Op. 89-153) 
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Court No. 86-10-01343 
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tion for alternative reclassification is denied; Defendant’s application for alternative 
reclassification is granted.] 


(Decided October 27, 1989) 
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Stuart E. Schiffer, Acting Assistant Attorney General, Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, United States Department of Jus- 
tice, Commercial Litigation Branch (Michael P. Maxwell) for the defendant. 


OPINION 


Carman, Judge: Plaintiff Supermarket Systems, U.S., Inc. contests 
the denial by the United States Customs Service (Customs) of a pro- 
test filed under sections 514 and 515 of the Tariff Act of 1930, as 
amended, 19 U.S.C. §§ 1514, 1515 (1982 & Supp. V 1987). The pro- 
test challenged the classification of plaintiff's imported merchan- 
dise. This Court has jurisdiction over this action pursuant to 28 
U.S.C. § 1581(a) (1982). 

On the basis of the evidence presented at trial, the arguments of 
the parties and all other papers and proceedings had herein this 
Court determines that Customs erroneously classified the merchan- 
dise in issue under the Tariff Schedules of the United States (TSUS) 
item 653.00 for other structures and parts of structures and holds 
that the appropriate classification is under TSUS item 657.25 the 
basket provision for articles of iron or steel, not coated or plated 
with precious metal. 
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BACKGROUND 


This case concerns the classification of Openmatic automatic en- 
try gates which were imported from France to the port of Chicago, 
Illinois on July 31, 1985. Openmatics are steel devices equipped 
with a gate arm and an alarm. They are placed at the entrance way 
of public buildings, such as retail stores, libraries and airports to 
prevent pilferage by controlling ingress and egress. 

The devices consist of two railings, each of which are created by 
two columns supporting a horizontal bar. The two railings which 
are not attached to each other, form a corridor which leads towards 
a cylindrical steel housing. This housing contains the working and 
power mechanism and a pivoting gate arm. The gate arm is normal- 
ly equipped with signs that say “Welcome” on the entrance side, 
and “Emergency Exit Only” on the exit side. One of the columns 
supports a railing containing a photo-electric cell. An infra-red 
beam, generated by the photo-electric cell, is focused on a reflector. 
When a person approaches the entry gate the beam is broken, the 
motor switched on, and the gate arm swings open. When the gate 
arm is moved approximately six inches in the exit direction, an 
alarm is activated, alerting establishment personnel to unautho- 
rized exits. 

Customs classified the merchandise under TSUS 653.00 as “other 


structures and parts of structures * * * of iron or steel * * * Other,” 
and assessed a duty of 6.7% ad valorem. Plaintiff contests this clas- 
sification and asserts the merchandise is more specifically described 
under TSUS item 685.70 as a “other sound or visual signalling ap- 


* * * * * * 99 
> 


paratus electrical, and parts thereof * * * Other as- 
sessed at a rate of 3 percent ad valorem. Alternatively, plaintiff 
claims that the merchandise should be classified under TSUS item 
683.32 “other electro-mechanical appliances * * * with self con- 
tained electric motors, of the types used in the household, hotels, 
restaurants, offices, schools or hospitals * * * Other,” at a rate of 
4.7 percent ad valorem, or under TSUS item 727.70 “furniture * * * 
Other * * *,” at a rate of 5.5 percent ad valorem. 

If Customs’ classification of the Openmatic as a structure under 
item 653.00, TSUS, is overruled, Customs asserts as an alternative, 
that the merchandise should be classified under item 657.25 “arti- 
cles of iron or steel, not coated or plated with precious metal * * * 
Other * * *,” at a rate of 6.7 percent ad valorem. 

Plaintiff seeks relief in the form of reclassification of the 
Openmatic under any of its alternatives and a refund of all excess 
customs duties. 

Customs seeks the affirmance of its original classification under 
653.00, TSUS or in the alternative classification under the basket 
provision, TSUS item 657.25. 

The following are the pertinent provisions of the tariff schedule. 
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Classified under: 


Schedule 6, Part 3, Subpart F, item 653.00 which provides in per- 
tinent part: 


Hangars and other buildings, bridges, bridge sections, lock- 
gates, towers, lattice masts, roofs, roofing frameworks, door and 
window frames, shutters, balustrades, columns, pillars, and 
posts, and other structures and parts of structures, all the fore- 
going of base metal: 
Of iron or steel: 
* 


6.7% ad val. 


Alternatives claimed by plaintiff: 


A. Schedule 6, Part 5, item 685.70 provides in pertinent part: 


Bells, sirens, indicator panels, burglar and fire alarms, and oth- 
er sound or visual signalling apparatus, all the foregoing which 
are electrical, and parts thereof * * * 

* * * * * * * 


3% ad val. 
B. Schedule 6, Part 5, item 683.32 provides in pertinent part: 


Vacuum cleaners, floor polishers, food grinders, and mixers, 
juice extractors and other electro-mechanical appliances, all 
the foregoing with self-contained electric motors, of types used 
in the household, hotels, restaurants, offices, schools, or hospi- 
tals (but not including factory or other industrial appliances or 


electro-thermic appliances), and parts thereof: 
* * * 


* * 


4.7% ad val. 
C. Schedule 7, Part 4, item 727.70 provides in pertinent part: 


Furniture, and parts thereof, not specifically provided for: 
* * * * * * * 


5.5% ad val. 


Customs’ alternative classification: 
Schedule 6, Part 3, Subpart G, item 657.25 provides in pertinent 
part: 


Articles of iron or steel, not coated or plated with precious 


metal: 
* * 


Other articles: 
* * 
Other 
* 
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CONTENTIONS OF THE PARTIES 


Plaintiff contends that the Openmatic was improperly classified 
as “structures and parts of structures.” Plaintiff asserts the mer- 
chandise is not a structure because it will not sustain a heavy load, 
and it is not a part of a structure because each section is indepen- 
dent and free standing. Plaintiff contends that even if the Openmat- 
ic were a structure or part of a structure, other TSUS items more 
specifically describe it. Accordingly, plaintiff sets forth three classi- 
fications, any of which, plaintiff maintains, are more specific than 
TSUS item 653.00. 

Plaintiff contends that the Openmatic should be classified as 
“other sound or visual signalling apparatus” under TSUS item 
685.70 because its primary function is that of an alarm which de- 
ters unauthorized exits. Plaintiff also asserts the Openmatic is prop- 
erly classifiable under the provision for “other electro-mechanical 
appliances * * * of types used in the household, hotels, restaurants, 


offices, schools, or hospitals * * *,” TSUS item 683.32, because it an 
electro-mechanical device suitable for use in hospitals and schools. 
Lastly plaintiff contends TSUS item 727.70 for “furniture” is an ap- 
propriate classification because the Openmatic is a movable article 
of utility used to equip a room. 

Customs maintains that the merchandise has been properly clas- 


sified as a structure or part of a structure. Customs asserts an arti- 
cle needs only to be self-supporting to be classified as a structure 
under TSUS item 653.00; it does not need to be load bearing. In ad- 
dition, Customs asserts that Openmatic devices are comparable to 
gates and turnstiles which it claims are both commonly defined as 
structures. 

Customs also argues that none of plaintiff's suggested classifica- 
tions are correct. According to Customs, an Openmatic cannot be 
classified as a signalling apparatus because it is “more than” a 
sound or signalling apparatus. An Openmatic is not an electro- 
mechanical appliance because that term is limited to equipment 
that is capable of performing domestic chores. Finally, Customs con- 
tends an Openmatic is not furniture because furniture must be 
movable and directly beneficial to people in the room. 

Customs argues, in the event this Court determines Customs im- 
properly classified the Openmatic as a structure, the merchandise 
still cannot be classified under any of plaintiff's alternatives be- 
cause it is more or other than any of the articles described therein. 
Therefore, while maintaining that the Openmatic was properly clas- 
sified as a “structure” under TSUS item 653.00, Customs asserts as 
an alternative TSUS item 657.25. This basket provision for “articles 
of iron or steel” carries the same rate of duty as TSUS item 653.00, 
the Customs classification at issue. 
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Discussion 


A presumption of correctness exists in favor of Customs’ classifi- 
cation of an imported product and the burden of proof rests upon 
the party challenging the classification. 28 U.S.C. § 2639(a)(1) (1982); 
Jarvis Clark Co. v. United States, 2 Fed. Cir. (T) 70, 75, 733 F.2d 
873, 878, reh’g denied, 2 Fed. Cir. (T) 97, 739 F.2d 628 (1984). This 
presumption of correctness pertains not only to Customs’ final clas- 
sification, but also to every element necessary to support that deter- 
mination. United States v. New York Merchandise Co. Inc., 58 CCPA 
53, 58, 485 F.2d 1315, 1318 (1970); Schott Optical Glass, Inc. v. Unit- 
ed States, 82 Cust. Ct. 11, 15, C.D. 4783, 468 F. Supp. 1318, 1320, 
aff'd, 67 CCPA 32, C.A.D. 1239, 612 F.2d 1283 (1979). In order to de- 
termine whether Customs’ classification is correct, this Court must 
consider Customs’ classification both independently and in compari- 
son with the plaintiffs alternatives. Jarvis Clark, 2 Fed. Cir. (T) at 
75, 733 F.2d at 878. 

In determining whether Customs’ classification of the Openmatic 
was correct, this Court must determine whether the term “struc- 
ture” as used in TSUS item 653.00 was intended by Congress to en- 
compass devices such as the Openmatic, since “it is well settled that 
tariff acts must be construed to carry out the intent of the legisla- 
ture.” F. W. Myers, Inc. v. United States, 12 CIT ——, Slip Op. 88-78 
at 7 (June 16, 1988); Nippon Kogaku (USA), Inc v. United States, 69 
CCPA 89, 92, 673 F.2d 380, 382 (1982). 

The first place to look to establish the Congressional intent con- 
cerning the meaning of a word is to the statute itself. “Problems of 
statutory construction require the Court to first peruse the lan- 
guage employed by Congress in the statute and regard the intent of 
Congress as expressed in the plain meaning of the words.” E. C. Mc- 
Afee & Co. A/C Rolykit Div. of Hagenmeyer (Canada) Ltd. v. United 
States, 12 CIT ——, Slip Op. 88-93 at 9 (July 19, 1988) (quoting Con- 
sumer Product Safety Comm’n v. GTE Sylvania, 447 U.S. 102, 108 
(1980)). Furthermore, it is well settled that the meaning of a partic- 
ular tariff term is a question of law, while the determination of 
whether a particular item fits within that meaning is a question of 
fact. Hasbro Industries, Inc. v. United States, 879 F.2d 838, 840 (Fed. 
Cir. 1989); Stewart-Warner Corp. v. United States, 3 Fed. Cir. (T) 20, 
22, 748 F. 2d 663, 664-65 (1984); Daw Industries, Inc. v. United 
States, 1 Fed. Cir. (T) 146, 147-48, 714 F.2d 1140, 1141-42 (1983). 

“{I]f the meaning of a word in a tariff provision is in dispute, the 
correct meaning is to be determined from its common meaning, that 
is, from its commonly received and popular sense.” Schott Optical, 
82 Cust. Ct. at 16, 468 F. Supp. at 1321 (citations omitted). To ascer- 
tain the common meaning, in addition to relying upon its own un- 
derstanding of the terms used, the court may consult dictionaries, 
lexicons, the testimony of record, and other reliable sources of infor- 
mation as an aid to its knowledge. Pistorino & Co., Inc. v. United 
States, 81 Cust. Ct. 37, 41, C.D. 4763, 461 F. Supp. 331, 334 (1978), 
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aff'd, 66 CCPA 95, 599 F.2d 444 (1979); Schott Optical, 82 Cust. Ct. 
at 16, 468 F. Supp. at 1321; United States v. C.J. Tower & Sons, 44 
CCPA 1, C.A.D. 626 (1956). 


1. Customs’ CLASSIFICATION 


The principle question before this Court is whether the Openmat- 
ic is encompassed within the common meaning of the term “struc- 
ture” in TSUS item 653.00. Both parties agree that Openmatic de- 
vices “have no load bearing function and they are not designed to 
sustain any load.” Pre-Trial Order, Schedule C—Uncontested Facts. 
However, plaintiff asserts that the common meaning of the term 
structure includes a load bearing capability and since the Openmat- 
ic is not load bearing, it was incorrectly classified as a structure. 

Customs asserts the term structure does not require objects to be 
load bearing, only that they support their own weight. Since the 
Openmatic is concededly self-supporting, Customs maintains it was 
properly classified as a structure. 

In a series of cases Courts have struggled with the definition of 
structure. In Simon, Buhler & Baumann (Inc.) v. United States, 8 
CCPA 273, T.D. 37,537 (1918), the Court stated: 


Ordinarily speaking, “structure” carries with it the idea of size, 


weight, and strength, and it has come to mean anything com- 
posed of parts capable of resisting heavy weights or strains and 
artificially joined together for some special use. But however 
that may be, certain it is that the expression “structural 
shapes” does import to people in general a capacity to sustain 
heavy weights or to resist great tension or both * * *. 


Id. at 276. 

While recognizing that ‘a complete definition of ‘structural’ or 
‘structure’ is not to be found,” later courts have accepted the 
Court’s definition in Simon, Buhler & Baumann as “an adequate 
point of departure.” United States v. Paul M.W. Bruckmann, 65 
CCPA 90, 93, C.A.D. 1121, 582 F.2d 622, 624 (1978); see also, United 
States v. Winkler-Koch Engineering Co., 41 CCPA 121, 127, C.A.D. 
540 (1953); S.G.B. Steel Scaffolding & Shoring Co., Inc. v. United 
States, 82 Cust. Ct. 197, 212, C.D. 4802 (1979). 

S.G.B. Steel Scaffolding is illustrative of Court interpretations of 
the term structure. In that case, the merchandise in issue was a 
scaffolding system called a “shore frame system” used to support 
floors or canopies. Customs classified the merchandise as articles of 
iron or steel. S.G.B. contended they should have been classified as 
structures. The Court rejected the government’s attempt to restrict 
the definition of structure and noted “the TSUS term ‘structures’ is 
a generic description * * *.” 82 Cust. Ct. at 210. The Court further 
determined it could discern “no precise definition of the term ‘struc- 
ture.’” Jd. at 211. Following appellate precedents, the Court con- 


99 ee 


cluded that construction of the generic term “structure” “remains 
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simply a question of common meaning and each case must be decid- 
ed on the basis of its own facts, technical and legislative.” Jd. 

In an attempt to aid this Court, plaintiff refers to a dictionary 
definition of structure from the McGraw-Hill Dictionary of Scientif- 
ic and Technical Terms 1437 (1974), which includes in its definition 
of structure, “Something, as a bridge or a building, that is built or 
constructed and designed to sustain a load.” (Emphasis added). Cus- 
toms presents several definitions none of which explicitly requires a 
structure to be load bearing.! However, it is equally apparent to 
this Court that none of these definitions suggest the common mean- 
ing of the term structure is characterized by the capability of ob- 
jects to support themselves. 

Trial testimony also failed to clarify the common meaning of the 
term structure. Plaintiff's sole witness and expert, Mr. Alford John- 
son, Vice President of Supermarket Systems, U.S., Inc., stated on di- 
rect examination that based upon his experience it was his expert 
opinion the “Openmatic device is not a ‘structure’ because it bears 
no load and it is not designed to bear any load.” Trial Transcript 
(Tr.) at 13. Throughout his direct testimony Mr. Johnson generally 
agreed with plaintiff's definition of structure as requiring some load 
bearing capability. However, on cross-examination Mr. Johnson also 
generally agreed with the definitions of structure offered by Cus- 
toms which lacked a load bearing component. Tr. at 40-41. 

While this Court is mindful of the requirement to look to the text 
of a statute to find its plain meaning, it appears the testimony of- 
fered at the trial, dictionary definitions and case law are unclear as 
to the common meaning of the term structure for Customs classifi- 
cation purposes. Where there is ambiguity and the intent of Con- 
gress is not readily apparent, the Court should look to rules of stat- 
utory construction to see if they provide interpretation of the mean- 
ing of the statute. DRI Industries, Inc. v. United States, 11 CIT ——, 
657 F. Supp. 528, 532, aff'd, 832 F.2d 155 (Fed. Cir. 1987). 


1Customs’ three dictionary definitions of structure are set out: 

Structure: 
1. Something made up of a number of parts that are held or put together in a particular way. 2. The way 
in which parts are arranged or put together to form a whole. 3. The interrelation of parts or the principle 
of organization in a complex entity. 4. Relatively intricate or extensive organization: an elaborate electric 
structure. 5. Something constructed, esp. a building or part. 

American Heritage Dictionary 1208 (2d college ed. 1982). 

Structure: 
1. manner of building, constructing, or organizing. 2. something built or constructed, as a building or dam. 
3. the arrangement or interrelation of all the parts of a whole; manner of organization or construction 
[the structure of the atom. The Structure of society] 4. something composed of interrelated parts forming 
an organism or an organization. 

Webster’s New World Dictionary 1413 (2d ed. 1976). 

Structure: 
1. mode of building, construction, or organization; arrangement of parts, elements or constituents: a py- 
ramidal structure. 2. something built or constructed, as a building, bridge, dam, etc. 3. a complex system 
considered from the point of view of the whole rather than any single part: the structure of modern sci- 
ence. 4. anything composed of parts arranged together in some way; an organization. 5. the relationship or 
organization of the component parts of a work of art or literature: the structure of a poem. 

Random House Dictionary of the English Language, see, Brief for the United States, the Defendant (hereinafter 

Defendant’s Brief) Addendum. 
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Customs urges this Court to interpret the meaning of the term 
“structure” by applying the ejusdem generis rule of statutory con- 
struction. Ejusdem generis stands for the proposition that “where 
particular words of description are followed by general terms, the 
latter will be regarded as referring to things of a like class with 
those particularly described.” C.J. Tower, 44 CCPA at 5. Ejusdem 
generis is “applicable whenever a doubt arises as to whether a given 
article not specifically named in the statute is to be placed in a class 
of which some of the individual subjects are named.” DRI Indus- 
tries, 11 CIT at ——, 657 F. Supp. at 532 (quoting United States v. 
Damrak Trading Co., Inc., 43 CCPA 77, 79, C.A.D. 611 (1956)). It 
may not be resorted to when there is no doubt as to the meaning of 
the term. John V. Carr & Son, Inc. v. United States, 77 Cust. Ct. 
103, 108, C.D. 4679 (1976). 

Application of ejusdem generis requires that the imported mer- 
chandise possess the characteristics which unite the general exem- 
plars. It is “inapplicable where general words are associated with 
specific designations of unlike genera. In such an instance, the gen- 
eral words are deemed to remain unaffected by their association 
with the specific designations.” C.J. Tower, 44 CCPA at 5. 

Customs argues that “load bearing” is not the common character- 
istic of the exemplars because neither shutters nor balustrades sup- 
port anything more than their own weight. Instead, Customs con- 
tends that “self-supporting” is the unifying characteristic. 

In this case, this Court finds application of ejusdem generis inap- 
propriate. There does not appear to be a common characteristic 
which unites the exemplars. While most of the exemplars are de- 
signed to support great weight or stress (e.g. ‘nangars, vuildings, 
bridges, towers, roofs, columns, pillars, etc.), other of the xeraplars 
are arguably self-supporting (e.g. shutters and balustrades). Yet, 
even those articles in the latter group are capabie ~f supporting 
weights and stresses other than their own, depencim, 1 on the con- 
text of their use. Shutters resist the stress of the wins’, and balus- 
trades can support the weight of persons leaning <n chem for bal- 
ance and support. Tr. at 32. Additionally, it appears that items such 
as roofs, columns and pillars may not be capable of supporting their 
own weight depending on the type of construction they are used in 
or the stresses they are designed to withstand. In any event, there 
was no evidence introduced at trial as to the self-supporting quali- 
ties of these exemplars. 

In this case it is uncontested that the Openmatic does not sustain, 
and was not designed to sustain, any load other than its own 
weight. Pretrial Order, Schedule C—Uncontested Facts; Tr. at 
22-23, 31. It is also clear the Openmatic is free-standing, not part of 
any other structure. Tr. at 20-21. 

On the basis of the facts this Court concludes that the Openmatic 
is not a structure or part of a structure within the meaning of 
TSUS item 653.00. This Court cannot discern how the Openmatic is 
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of a like type or kind as any of the articles named in the statute.” 
Nevertheless, it is equally clear to this Court that Customs’ classifi- 
cation of the Openmatic was erroneous, because even if it were 
properly considered a structure, it is clearly more than a structure, 
and for the reasons set out below, appropriately classified under the 
basket provision for articles of iron or steel not coated or plated 
with precious metal, TSUS item 657.25. 

This Court holds that the plaintiff has overcome the presumption 
of correctness in favor of Customs’ classification. The Openmatic de- 
vices were improperly classified as structures and parts of struc- 
tures under TSUS item 653.00. This Court will now consider the 
proposed alternative classifications.* 


2. PLAINTIFF’S PROPOSED ALTERNATIVE CLASSIFICATIONS 


Plaintiff urges upon this Court three alternatives classifications: 
sound or visual signalling apparatus (685.00 TSUS), electro-mechan- 
ical appliance (683.32 TSUS), or furniture (727.70 TSUS). Of these 
proposed classifications, plaintiff contends the TSUS item for sound 
or visual signalling apparatus is the most specific, furniture the 
least specific. The Court will address each of plaintiff's suggested al- 
ternatives in succession. 


A. Sound or Visual Signalling Apparatus: 


Plaintiff claims the Openmatic should be classified as a sound or 
visual signalling apparatus under TSUS item 685.70. Plaintiff con- 
tends that the primary function of the Openmatic gate is signalling 
via the alarm component; its other components, the gate arm, mo- 
tor housing and photo-electric cell, serve merely secondary, 
subordinate or incidental functions. 

Customs asserts that the gate function of the Openmatic, control- 
ling ingress and egress, not the alarm function, is the primary fea- 
ture of the Openmatic. “The gate is its name and that is what 
works all day long every day. The alarm may go off once a month, 
but the gate is going to work every day for every single customer in 
the store, it is the primary feature.” Tr. at 69. Customs further ar- 
gues that the Openmatic is more than a sound or visual signalling 
apparatus, in that it is at least a multifunctional article. “The gate 
arm, motor, photo-electric cell, railings and housing are at least as 
significant as the alarm and plainly cause the Openmatic to be 
‘more or other than’ signalling apparatus.” Defendant’s Brief at 17. 


2 Additionally this Court observes that interpreting the term structure to mean articles which are self-support- 
ing might result in turning TSUS item 653.00 into another basket provision because it would appear that most 
objects can sustain, at the least, their own weight. This would be an anomalous result contrary to other clear ex- 
pressions of Congressional intent. As pointed out in S.G.B. Steel Scaffolding, “[o)ne of the major objectives of the 
drafters of the tariff schedules was to deemphasize the importance and restrict the scope of the ‘basket’ provi- 
sions.” 82 Cust Ct. at 218 (citing Tariff Classification Study Submitting Report (1960), part II (E) (4), at 15-16; 
United States v. A. Johnson & Co., Inc., 66 CCPA 35, C.A.D. 1218, 588 F.2d 297 (1978); American Express Co. v. 
United States, 61 Cust. Ct. 208, 213, C.D. 3573, 290 F. Supp. 778, 781-82 (1968), aff'd, 57 CCPA 100, C.A.D. 985, 
426 F.2d 383 (1970)). 

3Customs also contends that an Openmatic gate is a structure because it is like a gate or a turnstile, both of 
which it claims are defined as structures. However, even if gates were determined to be structures or parts of 
structures, on the basis of the facts of this case, the Openmatic is clearly more than a gate and not properly clas- 
sified under any of plaintiff's alternatives. 
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Lastly, Customs contends that the Openmatic is not ejusdem generis 
with the exemplars in the classification. 

The general rule for multifunctional articles is that “where an ar- 
ticle is in character or function something other than is described 
by a specific statutory provision—either more limited or more diver- 
sified—and the difference is significant, it cannot find classification 
within such provision.” Robert Bosch Corp. et al. v. United States, 
63 Cust. Ct. 96, 103, C.D. 3881 (1969). However, “[w]here merchan- 
dise has a single primary function and an incidental, subordinate, 
or secondary function, it is classifiable on the basis of its primary 
design, construction, and function.” Ashflash Corp. v. United States, 
76 Cust. Ct. 112, 115-16, C.D. 4643, 412 F. Supp. 585, 587 (1976) (and 
citations therein). 

In order to determine if an article is more than the one provided 
for in a particular tariff provision, it is necessary to ascertain the 
common meaning of the provision and compare it with the mer- 
chandise in issue. E. Green & Son (New York), Inc. v. United States, 
59 CCPA 31, 34, C.A.D. 1032, 450 F.2d 1396, 1398 (1971). Rules ap- 
plying the “more than” doctrine are general and each case must be 
determined upon its own facts. NEC America, Inc. v. United States, 
8 CIT 184, 191, 596 F. Supp. 466, 471 (1984) (citing E. Green & Son, 
59 CCPA at 34, 450 F.2d at 1398). The question of whether a given 
function is secondary or co-equal with the primary one, is one of 
fact for the trial court to determine. ASEA, Inc. v. United States, 7 
CIT 128, 131, 587 F. Supp. 1072, 1073-74, aff'd, 3 Fed. Cir. (T) 34, 
748 F.2d 676 (1984); Tridon, Inc. v. United States, 5 CIT 167, 169 
(1983); F.W. Meyers, 12 CIT at ——, Slip Op. at 14. 

The central issue to be determined is whether there are any addi- 
tional functions which significantly alter the Openmatic and turn it 
into something “more than” the article described in the statute, or 
whether any additional functions are simply improvements, or inci- 
dental and secondary features. 

This Court determines on the basis of the evidence submitted that 
the Openmatic is primarily a pedestrian control device designed to 
deter unauthorized exits which relies equally upon both the gate 
and alarm components to realize its purpose. Thus, the Openmatic 
is clearly more than a sound or visual signalling apparatus. 

At trial, Mr. Johnson testified that Openmatics are normally sold 
to retail stores, and have also been sold to office supply stores, drug 
stores, and a school. Tr. at 24. They are placed near the entrance 
way to these establishments where they channel persons into the 
establishment. Jd. at 18. The promotional literature in evidence as 
Plaintiffs Exhibit 2 shows plaintiff emphasized that Openmatics 
discourage shoplifting by directing customer traffic past checkout 
counters as well as through a built in alarm that sounds when 
someone attempts to exit the “wrong” way. 
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Mr. Johnson testified that the sole purpose of the Openmatic gate 
is as a signalling device. He noted that the gate will not physically 
prevent anyone from an unauthorized exit because a person could 
easily move the gate arm in the wrong direction. Mr. Johnson em- 
phasized the importance of the alarm which “notifies users that un- 
authorized exists are prohibited,” if the gate arm is pushed the 
wrong way. Tr. at 11. He testified that the audible alarm is the 
thing which discourages people from unauthorized exists. Tr. at 15, 
25-26. He stated, “if the alarm were not there, in effect, the device 
would be meaningless * * *.” Tr. at 27. 

However, on cross-examination, Mr. Johnson conceded that the 
alarm function was not the only significant characteristic of the 
Openmatic. Upon questioning about the relative importance of the 
gate to the alarm, Mr. Johnson stated, “the device without the 
alarm is only going to be a fraction as effective as it is without it.” 
Tr. at 51-52. Nevertheless, he opined that, “[bjoth aspects are sig- 
nificant—both the gate-arm and the alarm,” adding that the visual 
deterrent effect of the gate itself is also a significant function of the 
device. Tr. at 51-52. Additionally, the testimony showed that the 
gate and motor housing, sign and railing combine to present a per- 
ceived physical and psychological barrier to unauthorized exit even 
though the gate would not actually prevent it. Tr. at 34, 35-36. Al- 
so, evidence showed the Openmatic is marketed primarily as a gate 
and only secondarily as an alarm. Plaintiffs Exhibit 2; Defendant’s 
Exhibits A, B, D, F. 

Customs further argues that court precedent precludes the 
Openmatic from classification as a sound or visual signalling appa- 
ratus because the gate arm and sign operate continuously and do 
not warn of a temporary or abnormal emergency condition. 

In Oxford International Corp. v. United States, 75 Cust. Ct. 58, 
C.D. 4608 (1975), the Court applied the rule of ejusdem generis to 
TSUS item 685.70 to determine whether bicycle tail-lights were 
classifiable as other sound or signalling apparatus. The Court con- 
cluded: “‘the general provision ‘other sound or visual signalling ap- 
paratus’ must exclude articles which operate continuously, and 
which do not warn of the existence of emergencies or special cir- 
cumstances.” Id. at 68. The Court reasoned that the exemplars 
“bells, sirens, indicator panels, burglar and fire alarms,” were uni- 
fied by the characteristic of being activated or functioning only in 
temporary or abnormal conditions. Hence, the Court ruled, the ge- 
neric phrase “other sound or signalling apparatus” referred to 
items that signalled temporary or abnormal conditions alone. The 
Court found that the bicycle tail-lights performed their function 
continuously and thus were not properly classifiable as signalling 
apparatus. Id. 

More recently, in A & A International, Inc. v. United States, 5 
CIT 183 (1983), the Court, citing Oxford International Corp., 75 
Cust. Ct. at 68, reiterated that “item 685.70 encompasses only those 
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devices whose function is to call attention to temporary or abnormal 
conditions.” 5 CIT at 188 (emphasis in original); see also, NEC 
America, Inc. 8 CIT at 191, 596 F. Supp. at 471 (“Classification 
under item 685.70, TSUS, as ‘other visual or sound signalling appa- 
ratus,’ however, is limited to those articles whose sole purpose and 
function is merely signalling.”); Amersham Corp. v. United States, 5 
CIT 49, 67, 564 F. Supp. 813, 825 (1983) (a visual signalling appara- 
tus “must (1) be electrical; (2) alert persons to the presence of a po- 
tential hazard; (3) activate or function in temporary or abnormal 
situations only.”). This Court finds these precedents persusasive. 

This Court finds the Openmatic is more than primarily an alarm 
or sound signalling device. The Openmatic is a multifunctional de- 
vice whose functions are both to signal unauthorized exits (the 
alarm function) as well as to control pedestrian flow and deter un- 
authorized exists (the gate, sign and rail function). The gate along 
with the photo-electric cell, rail and motor, controls ingress into the 
retail establishment while the physical barrier to the exit created 
by the gate arm and the “emergency exit only” sign deter unautho- 
rized exits. This Court finds these functions are neither ancillary 
nor incidental to the alarm’s signalling function. Moreover, these 
functions operate continuously while the alarm operates infrequent- 
ly. The fact that the gate and sign operate continuously in their ca- 
pacity as visual deterrents makes Openmatics unsuitable for inclu- 
sion under this item. Like the brake lights in Oxford International, 
the gate and sign function of the Openmatic do not signal an abnor- 
mal or temporary condition, but rather an ongoing admonition 
against unauthorized exists. 


B. Electro-Mechanical Appliance: 

Plaintiff alternatively claims the Openmatic is properly described 
as an electro-mechanical appliance under TSUS item 683.32. The 
parties agree that the Openmatic is an electro-mechanical device; it 
is controlled by electricity and has a mechanical feature. See Sched- 
ule C, Pretrial Order—Uncontested Facts; Defendant’s Exhibit G. 
The parties dispute whether the Openmatic is an “appliance,” with- 
in the meaning of item 683.32 TSUS. After careful examination, 
this Court finds the Openmatic is not properly described as an 
electro-mechanical appliance for purposes of classification under 
item 683.30 TSUS. 

Customs contends the common meaning of the term “appliance” 
establishes that it is a device which performs what is commonly 
known as a “domestic” or household chore: e.g. cleaning, washing, 
floor polishing or food preparation. At trial and in their brief, Cus- 
toms argued that to be an appliance under TSUS item 683.32 an ar- 
ticle must be used to perform domestic chores even if those chores 
are performed in offices, restaurants or schools. Since controlling 
pedestrian flow and alerting unauthorized exits are not typically 
domestic chores, the Openmatic cannot property be classified as an 
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appliance. Customs asserts the legislative history and the applica- 
tion of ejusdem generis support this view. 

Plaintiff maintains that an appliance can be a machine which 
performs any task. Plaintiff's Reply to Brief for the United States at 
3. Plaintiff argues that since TSUS item 683.32 explicitly excludes 
appliances used in factories, industrial appliances, and devices 
electro-thermic in nature, Congress implicitly acknowledged the 
term appliance is not exclusively characterized by its use for domes- 
tic chores. Plaintiff claims that to qualify as an appliance under 
this item an article need only be of the type used in hotels, restau- 
rants, offices, schools or hospitals. Since the evidence establishes the 
Openmatic is suitable for use in hospitals or offices and that it has 
actually been sold to a school, plaintiff argues the Openmatic is of 
the type used in the places described in the item. Plaintiff claims 
that under such a definition the Openmatic is clearly classifiable as 
an electro-mechanical appliance. 

Plaintiff argues the appropriate dictionary definition of appliance 
is ‘“‘a device or machine for performing a specific task, esp[ecially] 
one that works mechanically or by electricity.” Webster’s New 
World Dictionary of the American Language 67 (2d college ed. 1976). 
Plaintiff also cites to dictum in Costa International Corp. v. United 
States, 62 Cust. Ct. 729, 734, C.D. 3855 (1969), aff'd 58 CCPA 48, 434 
F.2d 1053 (1970), in which the Court stated the word appliance 
means, among other things, “equipment, accouterments, appurte- 
nances, implements, devices, etc.” Plaintiff notes neither of these 
definitions include any reference to domestic or household chores. 
Customs counters with the following dictionary definitions which 
include a reference to domestic or household use: appliance, ‘“‘a de- 
vice or instrument, esp[ecially] one operated by electricity and de- 
signed for household use.” American Heritage Dictionary 121 (2d 
college ed. 1982); appliance, “1. an instrument, apparatus, or device 
for a particular purpose or use. 2. a piece of equipment, usually op- 
erated electrically, esp[ecially] for use in the home or for perform- 
ance of domestic chores, as a refrigerator, washing machine, toast- 
er, etc.” Random House Dictionary of the English Language, see De- 
fendant’s Brief, Addendum. The Court notes however, that the 
references to household use in these definitions by no means denote 
exclusive household use. The word “especially” suggests to this 
Court that other non-household uses are contemplated by the com- 
mon dictionary meaning of the term appliance. Plaintiff's witness, 
Mr. Johnson, testified that he agreed with the substance of these 
definitions, but added that in his view an appliance need not be re- 
stricted to those of the type used at home. Tr. at 47. 

Confronted with this ambiguity, this Court finds examination of 
the doctrine of ejusdem generis supports Customs’ claim that Con- 
gress intended to restrict the term appliance in TSUS item 683.32 
to appliances which perform domestic type tasks. Item 683.32, 
TSUS, states: 
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Vacuum cleaners, floor polishers, food grinders, and mixers, 
juice extractors and other electro-mechanical appliances, all 
the foregoing with self-contained electric motors, of types used 
in the household, hotels, restaurants, offices, schools, or hospi- 
tals (but not including factory or other industrial appliances or 
electro-thermic appliances), and parts thereof .* * * 


The particular words of description, “[vjacuum cleaners, floor pol- 
ishers, food grinders, and mixers, juice extractors * * *” are fol- 
lowed by the general term “other electro-mechanical appliances,” 
suggesting that the latter refers to objects of a like class with the 
descriptive works. Noting that each one of the named items are 
readily associated with cooking and cleaning, activities normally as- 
sociated with the home, this Court is persuaded the appropriate 
class of objects would appear to be electro-mechanical appliances 
characterized by their use for household chores or tasks. 

The remaining language of TSUS item 683.32 supports the con- 
clusion that Congress intended to limit the phrase electro-mechani- 
cal appliances in this item to appliances with domestic applications, 
even when such appliances were used in places outside the home. 
The language excluding factory or other industrial appliances from 
the scope of item 683.32 suggests to this court that Congress intend- 
ed to differentiate appliances in this TSUS item from other appli- 
ances having primary applications in industrial or factory settings, 
that is, appliances with non-domestic applications. The reference to 
electro-mechanical appliances “of the types used in the household, 
hotels, restaurants, offices, schools, or hospitals,” appears to expand 
the definition under this item to include appliances used to perform 
domestic chores in settings other than the home. For example, it is 
normal for vacuums to be used in offices, hospitals and hotels, and 
mixers to be used in restaurants and school cafeterias. Finally, the 
Court notes that examination of the Nomenclature for the Classifi- 
cation of Goods in Customs Tariffs (hereinafter the Brussels Nomen- 
clature) would appear to support this interpretation.* 


4Customs claims the “legislative history” ilustrates Congressional intent to limit appliances under this section 
to appliances of domestic use or character, regardless of their place of use. Customs asserts several headnotes in 
Chapter 85 of the Brussels Nomenclature and its Explanatory Notes are similar to the TSUS headnotes up to and 
including item 683.32. See Defendant’s Brief at 20-22. From this supposed similarity Customs argues Congress in- 
tended TSUS item 683.32 to be restricted to “domestic appliances.” 
Customs points to chapter 85.06 of the Brussels Nomenclature which provides, in its entirety, for “Electric- 
mechancial domestic appliances, with self-contained electric motor.” (Emphasis added). Further, Customs con- 
tends the following Explanatory Note to Chapter 85.06 confirms that Congress intended the term “appliance” in 
item 683.32, TSUS, to only refer to articles which perform domestic chores. 
This heading covers a number of domestic appliances in which an electric motor is incorporated. The term 
“domestic appliances” in this heading means appliances normally used in the household and similar ap- 
pliances used in hotels, restaurants, offices, schools, hospitals, train kitchens, aircraft or ships’ pantries, 
canteens, etc. 

3 Explanatory Notes to the Brussels Nomenclature 933 (3d impression 1964) (emphasis added). 

This Court is aware that resort to material indicative of legislative intent outside the statutory language, 
such as the Brussels Nomenclature, “is appropriate when there is ambiguity in the statutory language which 
would prevent the Court from ascertaining how Congress intended certain merchandise to be classified,” C.J. 
Van Houten & Zoon v. United States, 12 CIT——, 664 F. Supp. 514, 518, aff'd, 835 F.2d 864 (Fed. Cir. 1987), and 
that Courts have found the Brussels Nomenclature to be “a highly probative source for ascertaining legislative in- 
tent, especially where the language of the TSUS and [the Brussels Nomenclature] are similar.” Toyota Motor 
Sales, U.S.A., Inc. v. United States, 7 CIT 178, 185, 585 F. Supp. 649, 655 (1984), aff'd, 3 Fed. Cir. (T) 93, 753 F.2d 
1061 (1985). Nevertheless, this Court is also mindful that the Brussels Nomenclature, is merely a judicial “ ‘aid to 
interpreting’ provisions of the TSUS where there is a ‘close similarity in the wording of the provisions.’” United 

Continued 
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In this case the evidence established that the Openmatic is a 
pedestrial control and signalling device used primarily by retail and 
commercial establishments. There was no indication the Openmatic 
performed any domestic type function of a like type or kind as the 
exemplars named in TSUS item 683.32. Based on the facts of this 
case, this Court concludes the Openmatic cannot be classified as an 
electro-mechanical appliance under TSUS item 683.32. 


C. Furniture: 

Lastly, plaintiff claims the Openmatic is properly classified as 
“furniture and parts thereof, not specially provided for, * * * Oth- 
er,” under TSUS item 727.70. The statutory definition of “furni- 
ture,” in headnote 1 of Schedule 7, part 4, subpart A, provides in 
pertinent part as follows: 


1. For the purposes of this subpart, the term “furniture” in- 
cludes movable articles of utility, designed to be placed on the 
floor or ground, and used to equip dwellings, offices, restau- 
rants, libraries, schools, churches, hospitals, or other establish- 
ments, * * * even though such articles are designed to be 
screwed, bolted, or otherwise fixed in place on the floor or 
ground .* * * 


Plaintiff claims the Openmatic falls within this definition of furni- 
ture because it is a movable article of utility designed to be placed 
on the floor. 

Customs contends the Openmatic is not furniture because it is not 
movable and not an article of utility within the meaning of the 
headnote. Customs claims the Openmatic is not movable because it 
is designed to be bolted to the floor, and not an article of utility be- 
cause it does not have any utilitarian purpose of any use to the oc- 
cupants in a room. Customs cites to decisional law and purported 
legislative history to support its position. 

Without reaching any of Customs’ contentions here, this Court 
concludes the Openmatic is not furniture within the meaning of 
TSUS item 727.70 since this Court has already found as a factual 
matter that one of the significant functions of the Openmatic is to 
signal unauthorized exists through use of an audible alarm. This 
Court finds this significant aspect of the device precludes classifica- 
tion of the Openmatic under the subpart for furniture, for even if 
the Openmatic were a movable article of utility designed to be bolt- 
ed to the floor, it is clearly more than simple furniture. Nothing 
suggests to this Court that Congress intended the term furniture to 
encompass movable articles of utility with sound signalling devices. 


States v. Kyocera Int'l, Inc. 69 CCPA 168, 169, 681 F.2d 796, 797 (1982) (Nies, J. and Miller, J. concurring) (quot- 
ing United States v. Abbey Rents, 66 CCPA 2, 4 n.5, C.A.D. 1213, 585 F.2d 501, 504 n.5 (1978). 
In this case, the Court finds the language of the Brussels Nomenclature supportive of Customs’ claim. 
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3. Customs’ ALTERNATIVE CLASSIFICATION 


Customs’ alternative claim is for classification of the Openmatic 
under the basket provision for “articles of iron or steel * * * other” 
with a rate of duty the same as Customs’ original classification, 
6.7% ad valorem. Customs claims that as dual function merchan- 
dise, the only other suitable provision for classification purposes is 
this the basket provision. Plaintiff did not respond to this argument 
except to assert that its alternatives were more appropriate. 

This Court has determined that classification of the merchandise 
under any of plaintiff's alternatives is inappropriate since, at the 
very least, the provisions only addressed one of the two significant 
functions of the merchandise. The Court concludes that since 
Openmatics are dual function merchandise, and the Court has not 
been able to find a tariff provision which encompasses both func- 
tions, the Openmatic is appropriately classified under the basket 
provision for articles of “iron or steel * * * Other,” TSUS item 
657.25. 


CONCLUSION 


In view of the foregoing, this Court holds that the imported 
Openmatics have been erroneously classified under TSUS item 
653.00 as “other structures and parts of structures * * * Other” and 
are properly classified as articles of “iron or steel * * * Other,” 
under TSUS item 657.25, with duty at the rate of 6.7 percent ad 
valorem. Plaintiff's application for classification of the Openmatics 
under its alternatives seeking a refund of all excess duties is denied; 
Customs’ application in the alternative for classification under 
TSUS item 657.25 is granted; Plaintiff's application to reliquidate is 
denied since the rate of duty for item 653.00 TSUS is identical to 
that of item 657.25 TSUS. Customs is ordered to reclassify the 
Openmatics under item 657.25 as articles of “iron or steel * * * Oth- 
er,” dutiable at a rate of 6.7% ad valorem. 


(Slip Op. 89-154) 


E. Giuck Corp., A/K/A ARMITRON CorP., PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Court No. 86-01-00032 


MEMORANDUM AND ORDER 
[Plaintiffs motion to extend time on suspension disposition calendar denied.] 


(Dated October 27, 1989) 
Serko & Simon (Leibert L. Greenberg) for the plaintiff. 
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Stuart E. Schiffer, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Commercial Litigation Branch, U.S. 
Department of Justice (James A. Curley) for the defendant. 


Aqui.ino, Judge: This action was suspended pursuant to CIT Rule 
84 under Belfont Sales Corp. v. United States, 11 CIT ——, 666 
F.Supp. 1568 (1987), reh’g denied, 12 CIT ——, 689 F. Supp. 916 
(1988), aff'd, 878 F.2d 1413 (Fed. Cir. 1989), a test case. That case is 
now final, and this action thus has been placed on a suspension dis- 
position calendar established pursuant to CIT Rule 85(a) along with 
some 600 other actions similarly situated.' 

The deadline for removal from that calendar is December 14, 
1989, and plaintiff's counsel have interposed a motion to extend the 
time for removal of this action (and of some 25 other actions) until 
June 14, 1990. The motion states that 


additional time is necessary to enable the plaintiff's counsel to 
continue the individual examination of each of the civil actions 
* * * for subission on an agreed statement of facts under the 
provision of USCIT R. 58.1. 


Four areas of difficulty in achieving this stated goal are referred to, 
and were discussed further by counsel for both sides during a subse- 
quent scheduling conference with the court. 

While the discussion was constructive, the court cannot grant the 
motion presently at hand. Simply stated, it does not make a suffi- 
cient showing that some or all of the actions encompassed therein 
cannot be disposed of in the time already allotted. 

As indicated at the scheduling conference, the court favors effi- 
cient resolution of actions under the rules and will work with oppos- 
ing counsel who pursue their responsibilities to that end with due 
diligence. Of course, Rule 85(c) provides: 


Removal. An action may be removed from the Suspension 
Disposition Calendar upon: (1) filing of a complaint, (2) filing of 
a demand for an answer when a complaint previously was filed, 
(3) granting of a motion for consolidation pursuant to Rule 42, 
(4) granting of a motion for suspension under another test case 
pursuant to Rule 84, (5) filing of a stipulation for judgment on 
an agreed statement of facts pursuant to Rule 58.1, (6) granting 
of a dispositive motion, (7) filing of a request for trial, or (8) 
granting of a motion for removal. 


But these prescribed avenues of removal are not equally expedi- 
tious. Suffice it to state for now that whichever path is chosen for a 
given action must be supportable, both as a matter of due diligence 
and on the facts and the law underlying that particular matter. 
Otherwise, the action may be subject to dismissal for lack of prose- 
cution. See, e.g., Men’s Wear International, Inc. v. United States, 13 
CIT ——, Slip Op. 89-142 (Oct. 13, 1989). 


1Cf. Defendant’s Response to Plaintiff's Motion for Extension of Time, Exhibit A, p. 1. 
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Be that as it may, the motion now to extend the time for removal 
from the suspension disposition calendar must be, and it therefore 
hereby is, denied.” 


(Slip Op. 89-155) 


Comeau Searoops Lrtp., St. Mary’s Bay Fisueries Lrp., NaTIoNAL SEA 
Propucts Ltp., AND FISHERIES CoUNCIL OF CANADA, PLAINTIFFS v. UNITED 
STATES, DEFENDANT 


Court No. 86-06-00751 
[Commerce’s final determination affirmed in part and remanded in part.] 


(Decided October 27, 1989) 


O’Melveny & Myers (Richard G. Parker, Gary N. Horlick, Debra A. Valentine, Shei- 
la J. Landers and Robert E. Sims) for plaintiffs. 

Stuart E. Schiffer, Acting Assistant Attorney General; David M. Cohen, Director, 
Commercial Litigation Branch, Civil Division, U.S. Department of Justice (A. David 
Lafer); of counsel: Jean Heilman Grier, Attorney-Advisor, Office of the Chief Counsel 
for International Trade, U.S. Department of Commerce, for defendant. 


OPINION 


TsoucaLas, Judge: Plaintiffs challenge the final affirmative coun- 
tervailing duty determination by the United States Department of 
Commerce, International Trade Administration (““ITA” or “Com- 
merce”) in Certain Fresh Atlantic Groundfish from Canada, 51 Fed. 
Reg. 10,041 (Dep’t Comm. 1986) (final affirmative determination). 
The action is before the Court on plaintiffs’ motion for judgment on 
the agency record pursuant to Rule 56.1 of the Rules of this Court. 


BACKGROUND 


The North Atlantic Fisheries Task Force (“Task Force” or “peti- 
tioner”’)! filed a petition on August 5, 1985 with Commerce on be- 
half of the domestic industries which harvest and process fresh At- 
lantic groundfish (“groundfish”), in whole and in fillet form. A.R. 
Doc. 1 at 26. The petition alleged that the Canadian groundfish in- 
dustry received benefits which constituted countervailable subsidies 
within the meaning of section 701 of the Tariff Act of 1930, as 
amended, 19 U.S.C. § 1671 (1982 & Supp. V 1987). These benefits 
were provided by the Federal Government of Canada and by the 
provincial governments of Nova Scotia, Newfoundland, New Bruns- 
wick, Prince Edward Island, and Quebec. A.R. Doc. 1 at 26. 


2This denial is without prejudice to renewal upon an adequate showing that counsel have conducted “reasona- 
ble inquiry” of the kind contemplated by CIT Rule 11 and that, after such review and consideration, the Rule 1 
goal of a just, speedy, and inexpensive determination of every action would be furthered by grant of an extension 
of time. 


1The petitioner is an unincorporated association representing fishermen, fishermen’s cooperatives and proces- 
sors located in the northeastern United States. Administrative Record Document 1 at 28 (“A.R. Doc. —— at 
——”). When the Task Force filed the petition, it listed fifteen members, including harvesters of groundfish and 
persons affiliated with various trade associations. See A.R. Doc. 1, Exhibit 1. 
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After reviewing the petition, Commerce concluded that sufficient 
grounds existed upon which to initiate a countervailing duty inves- 
tigation to determine whether the Canadian producers of 
groundfish, in whole and in fillet form, received benefits which con- 
stituted subsidies within the meaning of the countervailing duty 
law. Certain Fresh Atlantic Groundfish from Canada, 50 Fed. Reg. 
35,281 (Dep’t Comm. 1985) (initiation of investigation). Commerce 
preliminarily determined that countervailable benefits were provid- 
ed, Certain Fresh Atlantic Groundfish from Canada, 51 Fed. Reg. 
1010 (Dep’t Comm. 1986) (preliminary affirmative determination), 
and notified the United States International Trade Commission 
(“ITC”) of its determination.? The estimated net subsidy was deter- 
mined to be 6.85% ad valorem.* 51 Fed. Reg. 1010 (preliminary). 

On March 24, 1986, Commerce issued its final affirmative coun- 
tervailing duty determination, finding that certain fresh whole At- 
lantic groundfish and certain fresh Atlantic groundfish fillets im- 
ported from Canada were receiving benefits which constituted sub- 
sidies under the countervailing duty law. 51 Fed. Reg. 10,041 (final). 
Commerce found fifty-five programs to confer subsidies: eleven fed- 
eral programs, six joint federal-provincial programs, and thirty- 
eight provincial programs. 51 Fed. Reg. at 10, 042 (final). 

The ITC, subsequent to notification from Commerce, and after its 
own investigation, found that imports of certain fresh whole Atlan- 
tic groundfish from Canada were materially injuring an industry in 
the United States. See Certain Fresh Atlantic Groundfish from Ca- 
nada, 51 Fed. Reg. 17,785 (Dep’t Comm. 1986) (countervailing duty 
order). Imports of certain fresh groundfish fillets, however, were 
found not materially injuring, threatening material injury to, or 
materially retarding the establishment of a U.S. industry. Jd. 
Therefore, Commerce’s countervailing duty order embraced only en- 
tries of fresh whole Atlantic groundfish from Canada. The estimat- 
ed net subsidy was found to be 5.82% ad valorem. 51 Fed. Reg. at 
10,041 (final). 

Plaintiffs challenge the subsidy findings concerning four pro- 
grams: two federal programs, one joint federal-provincial program 
and one provincial program.‘ Plaintiffs contend that Commerce’s 
findings regarding certain fresh whole Atlantic groundfish from Ca- 
nada with respect to these programs are neither reasonable, nor 
supported by substantial evidence on the record, nor in accordance 
with law. The following issues are present before the Court for 
determination: 


2Since Canada is a “country under the Agreement” under 19 U.S.C. § 1671(b), the ITC is required to determine 
whether imports of the subject merchandise from Canada materially injure, or threaten material injury to, a 
United States industry, 19 U.S.C. § 1671(a). 

3The investigation covered certain fresh whole and fresh fillets of Atlantic groundfish, including cod, haddock, 
pollack, hake and flatfish (including flounder and sole). 51 Fed. Reg. at 10,043 (final). These species are referred 
to as “groundfish” because they live on or near the seabed. Jd. The term “fresh” includes fish that are chilled, 
but excludes fish that have been frozen. Id. 

4The four programs are the following: (1) the Industrial and Regional Development Program; (2) Economic and 
Regional Development Agreements; (3) Newfoundland: Loans from the Fisheries Loan Board; and (4) Government 
Equity Infusions into National Sea Products Limited and Fishery Products International Limited. 51 Fed. Reg. at 
10,042 (final). 
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(1) whether Commerce’s determination that the petition was filed 
“on behalf of an industry” pursuant to 19 U.S.C. § 167la(b)(1) was 
reasonable, supported by substantial evidence on the record, and in 
accordance with law; 

(2) whether plaintiffs’ challenges are moot, therefore, judicially 
unreviewable; and, 

(3) whether Commerce’s affirmative determinations regarding the 
following programs are reasonable, supported by substantial evi- 
dence on the record, and in accordance with law: 


(A) the Industrial and Regional Development Program; 

(B) subsidiary agreements concluded pursuant to Economic 
and Regional Development Agreements; 

(C) loans from the Fisheries Loan Board for the fishing indus- 
try in the Province of Newfoundland; and, 

(D) government equity infusions into National Sea Products 
Limited and Fishery Products International Limited. 


STANDARD OF REVIEW 
The standard of review in the instant action, commenced pursu- 
ant to 19 U.S.C. § 1516a(a)(2), (a)\(3) (1982 & Supp. V 1987), is provid- 
ed under 19 U.S.C. § 1516a(b)(1)(B) (1982) which requires the Court 
to hold unlawful any determination, finding, or conclusion found 


“to be unsupported by substantial evidence on the record, or other- 
wise not in accordance with law.” Substantial evidence “means 
such relevant evidence as a reasonable mind might accept as ade- 
quate to support a conclusion.” Matsushita Elec. Indus. Co. v. Unit- 
ed States, 3 Fed. Cir. (T) 44, 51, 750 F.2d 927, 933 (1984) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). It is al- 
so well settled that 


[aJn agency’s interpretation of a statute which it is authorized 
to administer is “to be sustained unless unreasonable and 
plainly inconsistent with the statute, and [is] to be held valid 
unless weighty reasons require otherwise.” An agency’s “inter- 
pretation of the statute need not be the only reasonable inter- 
pretation or the one which the court views as the most 
reasonable.” 


Al Tech Specialty Steel Corp. v. United States, 11 CIT ——, ——, 661 
F. Supp. 1206, 1208 (1987) (quoting ICC Indus. v. United States, 812 
F.2d 694, 699 (Fed. Cir. 1987)) (emphasis in original). 


STANDING 


A countervailing duty proceeding is commenced whenever an in- 
terested party files a petition “on behalf of an industry, which al- 
leges the elements necessary for the imposition of the duty * * * 
and which is accompanied by information reasonably available to 
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the petitioner supporting those allegations.” 19 U.S.C. § 1671la(b\(1) 
(emphasis added).° 

Plaintiffs contend that Commerce contravened § 167la(b)\(1) by 
simply assuming petitioners had standing without affirmatively es- 
tablishing that the petition was, in fact, filed “on behalf of” the in- 
dustry. Memorandum of Points and Authorities in Support of Plain- 
tiffs’ Motion for Judgment on the Agency Record at 15 (‘“Plaintiffs’ 
Memorandum”). According to plaintiffs, the decision in Gilmore 
Steel Corp. v. United States, 7 CIT 219, 585 F. Supp. 670 (1984), re- 
quires that Commerce must dismiss petitions not proven to be af- 
firmatively supported by a majority of the domestic industry. The 
Court disagrees with plaintiffs’ reading of Gilmore. 

The Gilmore court established that in order to file a valid peti- 
tion, a petitioner must not only “be a member of the affected indus- 
try, i.e., be an ‘interested party,’ it must also show that a majority 
of that industry backs its petition.” 7 CIT at 226, 585 F. Supp. at 
676. The court has since determined, however, that Commerce “has 
discretion to dismiss, but is not required to dismiss, petitions that 
are not shown to be actively supported by a majority of the domes- 
tic industry.” Citrosuco Paulista, S.A. v. United States. 12 CIT ——, 
——, 704 F. Supp. 1075, 1085 (1988) (emphasis added) (interpreting 
both Oregon Steel Mills Inc. v. United States, 862 F.2d 1541 (Fed. 
Cir. 1988), and Gilmore); see also Sandvik AB v. United States, 13 


CIT ——, ——, Slip Op. 89-131 at 10 (Sept. 14, 1989); Vitro Flex, 
S.A. v. United States, 13 CIT ——, ——, 714 F. Supp. 1229, 1235 
(1989). Furthermore, the Citrosuco court affirmed the following po- 
sition advanced by Commerce in Frozen Concentrated Orange Juice 
from Brazil, 52 Fed. Reg. 8324, 8325 (Dep’t Comm. 1987) (final 
determination): 


there is nothing in the statute, its legislative history, or our 
regulations which requires that petitioners establish affirma- 
tively that they have the support of a majority of their indus- 
tries. In many cases, such a requirement would be so onerous as 
to preclude access to import relief under the antidumping and 
countervailing duty laws. 


12 CIT at ——, 704 F. Supp. at 1085. 

The Court in this action is impelled to ascribe to the reasoning 
advanced in Citrosuco. The legislative history of § 1671 makes clear 
that Congress intended petitions filed “to result in investigations 
being initiated unless the authority [was] convinced that the peti- 
tion and supporting information fail[ed] to state a claim upon which 
relief [could] be granted under § 701 [19 U.S.C. § 1671] or the peti- 
tioner [did] not provide information supporting the allegations 
which [was] reasonably available to him.” S. Rep. No. 249, 96th 


5“Industry” is defined as the “domestic producers as a whole of a like product, or those producers whose collec- 
tive output of the like product constitutes a major proportion of the total domestic production of that product 
* * *” 19 U.S.C. § 1677(4\A). Plaintiff does not dispute that the Task Force qualifies as an interested party. 

6Commerce maintains it is not required to establish affirmatively that a petitioner has the support of a majori- 
ty of a particular industry. Rather, Commerce insists that it need only rely on petitioner’s representation to that 
effect, “until it is affirmatively shown that this is not the case.” 51 Fed. Reg. at 1011 (preliminary). 
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Cong., Ist Sess. 2, reprinted in 1979 U.S. Code Cong. & Admin. News 
381, 433. 

Commerce examined the petition, and found it to meet these re- 
quirements. 50 Fed. Reg. at 35,282 (initiation). The petition con- 
tained sufficient evidence indicating the Canadian groundfish in- 
dustry was in receipt of government assistance, potentially as part 
of a social welfare approach to the Canadian fishing industry. See 
A.R. Doc. 1 26-27. The petition also contained statistics reflecting 
an escalation of Canadian groundfish imports, which gained an in- 
creasingly greater share of the United States market. See A.R. Doc. 
1. Therefore, sufficient information existed upon which to initiate 
an investigation. 

Plaintiffs also incorrectly claim opposition to the petition rose to 
a level indicating that petitioner did not represent a majority of the 
industry. Various individual members of the domestic industry and 
the Task Force for the Survival of American Fishermen (“TSAF”), 
challenged petitioner’s capacity to represent the domestic 
groundfish industry. However, Commerce rightly observed that the 
opposition’s position logically derived from their status as import- 
ers; issuance of a countervailing duty order covering groundfish 
would result in these entities being liable for the payment of coun- 
tervailing duties. 51 Fed. Reg. at 1011 (preliminary). In addition, 
Commerce discovered that the TSAF opposed terminating the inves- 
tigation only with respect to groundfish fillets, not whole 
groundfish, the subject of the instant action. Jd. Therefore, the 
Court cannot find that Commerce acted unreasonably. Plaintiffs 
have not adequately rebutted Commerce’s finding that the petition 
was filed on behalf of the domestic industry. 


MoortnNess 


Defendant contends that regardless of petitioner’s standing, the 
case is moot because any change in the cash deposit rate resulting 
from this Court’s decision would have no prospective effect on the 
liquidation or deposit rate of future entries. The only means of chal- 
lenging the duty assessment rate established in a final counter- 
vailing duty determination, defendant proclaims, is through the ad- 
ministrative review process of 19 U.S.C. § 1675(a) (“751 review”).’ 
Since plaintiffs made no request for a 751 review, defendant reasons 
plaintiffs have waived their right to contest the liquidation of en- 


7A final affirmative countervailing duty determination establishes the basis for a countervailing duty determi- 
nation order and sets the estimated duty rate. PPG Indus., Inc. v. United States, 11 CIT ——, ——, 660 F. Supp. 
965, 974 (1987). These rates “are used initially only as the basis for the collection of bond or cash deposits of esti- 
mated duties on entries made on or after the date of publication of the affirmative preliminary or final * * * de- 
termination.” Oki Elec. Indus. Co. v. United States, 11 CIT ——, ——, 669 F. Supp. 480, 482 (1987) (emphasis in 
original). 

“The results of such administrative reviews serve as the basis for actual duty assessments with regard to the 
entries covered by the particular determination and as the basis for cash deposits of estimated duties for future 
entries.” Alhambra Foundry v. United States, 10 CIT 330, 331, 635 F. Supp. 1475, 1476 (1986) (quoting Silver Reed 
America, Inc. v. United States, 9 CIT 221, 224 (1985)). 
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tries at the rate deposited, and accept the deposit rate as a substi- 
tute for a rate determined after full review.® 

The Court disagrees. Plaintiffs have challenged Commerce’s final 
affirmative countervailing duty determination and order under 19 
U.S.C. § 1516a(a\(2) and (a)(3). In challenging this determination, 
plaintiffs dispute both Commerce’s decision to countervail the en- 
tries of whole groundfish and the valuation methodology employed. 
Judicial review over final affirmative determinations, including any 
negative part thereof, is expressly provided in 19 U.S.C. 
§ 1516a(a)(2)(B)i). If the Court then determines that all or part of 
the determination is incorrect, entries covered by a correction of 
that determination “shall be liquidated in accordance with the final 
court decision * * *.” 19 U.S.C. § 1516a(e). Thus, if the methodology 
Commerce employed resulted in the posting of an incorrect deposit 
rate, Commerce must correct its mistake. All future entries are sub- 
ject to the corrected rate. This means that if no request for an ad- 
ministrative review is received, the regulations provide that the 
Secretary of Treasury will instruct Customs to assess countervailing 
duties on the merchandise “at rates equal to the cash deposit of (or 
bond for) estimated countervailing duties required on that merchan- 
dise at the time of entry, or withdrawal from warehouse, for con- 
sumption and to continue to collect the cash deposit previously or- 
dered.” 19 C.F.R. § 355.10(d) (1987). If the rate happens to be differ- 
ent than the Court corrected rate, the merchandise will be 
liquidated at the corrected rate. To hold otherwise would render 
§ 1516a(e) meaningless with respect to challenges to a determina- 
tion which result in a change to the deposit rate. 

Defendant confuses the application of British Steel Corp. v. Unit- 
ed States, 10 CIT 661, 647 F. Supp. 928 (1986), appeal dismissed as 
moot, No. 87-1050 (Fed. Cir. Apr. 1, 1987), to this action. The Brit- 
ish Steel court stated: 


[if a party believes that the estimated duty deposit rate is erro- 
neous, the prescribed procedure is that such party request an 
administrative review in the manner provided by the regula- 
tions. Failing that, the unreviewed entries must be liquidated 
as provided in the regulations. 


Id. at 664, 647 F. Supp. at 931; see also Fundicao Tupy S.A. v. Unit- 
ed States, 11 CIT ——, 669 F. Supp. 437 (1987), appeal dismissed as 
moot, 841 F.2d 1011 (1988); PPG, 11 CIT ——, 660 F. Supp. 965; Si/- 
ver Reed, 9 CIT 221. However, the British Steel court dealt with an 
entirely different issue than is present here. Plaintiff therein 
sought to enjoin liquidation of goods entered in 1985-86 pending 
resolution of its claim that Commerce improperly refused to con- 
duct a 751 review with respect to those entries. 10 CIT at 665-66, 
647 F. Supp. at 931. The underlying action, however, challenged 


8Defendant’s believes that since the 751 review establishes the “actual rate” of duties, whereas the rate deter- 
mined in the investigation is only the “estimated rate,” the only way to obtain prospective effect of a change in 
the rate is through the 751 review process. 
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Commerce’s final affirmative determination of April 27, 1983. The 
court properly held that it lacked jurisdiction because the counter- 
vailing duty assessment rate of the 1985-86 entries was not gov- 
erned by the 1983 countervailing duty determination contested in 
that action, but by the results of the first annual section 751 review. 
Id. 

It is well settled that once countervailing duty rates are estab- 
lished in a 751 review, “neither the actual assessment of duties nor 
the estimation of duty rates for future entries are based on the net 
subsidy determined in the final countervailing duty order and de- 
termination.” PPG, 11 CIT at ——, 660 F. Supp. at 970 (citing Al- 
hambra Foundry, 10 CIT 330, 635 F. Supp. 1475). In the instant ac- 
tion, however, there has been no such intervening 751 review. An 
interested party, therefore, may challenge Commerce’s final deter- 
mination in this Court, including the methodology employed, and 
have the results of any rate change apply prospectively to liquida- 
tions made pursuant to the final determination. “It is only when a 
751 review has been completed that judicial scrutiny of the previous 
underlying countervailing duty order as to deposit rates is rendered 
moot.” PPG, 11 CIT at ——, 660 F. Supp. at 973 n.5. 


PRroGRAMS FounD CoUNTERVAILABLE 


Plaintiffs challenge whether four programs provided by the Fed- 
eral Government of Canada and the provinces to the groundfish in- 
dustry are countervailable: (1) the Industrial and Regional Develop- 
ment Program; (2) Economic and Regional Development Agree- 
ments; (3) Newfoundland: Loans from the Fisheries Loan Board; 
and (4) Government Equity Infusions into National Sea Products 
Limited and Fishery Products International Limited. The first three 
programs involve a question of whether the benefits were “provided 
to a specific enterprise or industry, or group of enterprises or indus- 
tries” within the meaning of 19 U.S.C. § 1677(5)(B) (1982). Regard- 
ing the fourth program, the question entails whether government 
equity infusions in National Sea Products Limited and Fishery 
Products International Limited were on terms consistent with com- 
mercial considerations and not a subsidy under § 1677(5\A)(ii)(D. 


I. Industrial and Regional Development Program: 

Under the administration of the Department of Regional and In- 
dustrial Expansion (“DRIE”), the Industrial and Regional Develop- 
ment Program (“IRDP”) was established in 1983 for the purpose of 
“increas[ing] industrial development and improv{ing] the overall ec- 
onomic climate in Canada.’ 51 Fed. Reg. at 10,045 (final). 


°To accomplish this goal, grants were provided for the following purposes: (1) to encourage the development of 
new products and new processes and to increase industrial productivity and industrial competitiveness; (2) to as- 
sist in the establishment of new production facilities in less developed areas; (3) to increase industrial productivi- 
ty through the improvement, modernization and expansion of existing manufacturing and processing operations; 
and, (4) for marketing purposes. 51 Fed. Reg. at 10,045 (final). 
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Canada implemented the IRDP by classifying each of its 260 cen- 
sus districts into one of four tiers based on their relative economic 
development. The following three criteria were used for classifica- 
tion purposes: (1) the per capita level of income in the district; (2) 
the level of unemployment in a district; and, (3) the capacity of the 
province in which the district is located to raise revenue. See A.R. 
Doc. 100 at 2699. 

Tier IV census districts consisted of the most economically disad- 
vantaged five percent of the population, and received the highest 
level of assistance under the IRDP. A.R. Doc. 100 at 2694. The dis- 
tricts in which the next fifteen percent of the population were clas- 
sified constituted Tier III districts; the next thirty percent were as- 
signed to Tier II, and the lowest level of assistance was provided to 
the remaining fifty percent of the population which resides in Tier 
I. Id.; 51 Fed. Reg. at 10,045 (final). 

The ITA determined that the grant program was countervailable 
because it provided preferential regional subsidies, despite the neu- 
trality of application of the criteria for assignment to a tier. Jd. 
Plaintiffs dispute the legality of finding a program countervailable 
because of its regional nature. Plaintiffs’ Memorandum at 32-33. In 
addition, plaintiffs contend that the IRDP is not countervailable be- 
cause assignment to a tier is based on statutorily-mandated neutral 
criteria, and that no particular region in Canada is targeted for as- 
sistance since census districts may move from one tier to another, 
from year to year. Plaintiffs’ Memorandum at 41-43. 

Under 19 U.S.C. § 1677(5)(B), a domestic subsidy exists if a benefit 
is provided or required by governmental action “to a specific enter- 
prise or industry, or group of enterprises or industries” (the “speci- 
ficity test’). See Alberta Pork Producers’ Mktg. Bd. v. United States, 
11 CIT ——, ——,, 669 F. Supp. 445, 450 (1987); PPG Indus., Inc. v. 
United States, 11 CIT ——, ——, 662 F. Supp. 258, 264 (1987). The 
specificity test has been held to apply to regional preference pro- 
grams. Hercules, Inc. v. United States, 11 CIT ——, ——, 673 F. 
Supp. 454, 476 (1987) (citing United States Steel Corp. v. United 
States, 5 CIT 245, 254, 566 F. Supp. 1529, 1537 (1983); ASG Indus., 
Inc. v. United States, 67 CCPA 11, C.A.D. 1237, 610 F.2d 770 (1979); 
Carlisle Tire and Rubber Co. v. United States, 5 CIT 229, 233, 564 F. 
Supp. 834, 838 (1983)). 

In determining whether the IRDP is countervailable, the Court 
“must examine the actual results or effects of assistance provided 
* * * and not [its] purposes or intentions.” Cabot Corp. v. United 
States, 9 CIT 489, 495, 620 F. Supp. 722, 730 (1985) (emphasis ad- 
ded). Thus, the test is a de facto case by case analysis of the benefits 

10In Hercules, Inc. the court found the program to confer countervailable benefits for grants specifically desig- 
nated for “enterprises or industries” grouped according to regions in France. 11 CIT at ——, 673 F. Supp. at 477. 

Commerce looks for evidence of “targeting,” and has “consistently held that benefits provided on a regional 
basis are, by their very nature, provided to a specific group of enterprises or industries.” 51 Fed. Reg. at 10,066 
(final), e.g., Industrial Nitrocellulose from France, 52 Fed. Reg. 833, 842 (Dep’t Comm. 1987) (final administrative 
review); Lamb Meat from New Zealand, 50 Fed. Reg. 37,708, 37,710 (Dep’t Comm. 1985) (final affirmative deter- 


mination and order); Certain Steel Products from Belgium, 47 Fed. Reg. 39,304, 39,313 (Dep’t Comm. 1982) (final 
affirmative determination). 
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conferred, not the program’s nominal general availability.. 19 
U.S.C. § 1677(5)(B); Alberta Pork, 11 CIT at ——, 669 F. Supp. at 
450; Can-Am Corp. v. United States, 11 CIT ——, ——, 664 F. Supp. 
1444, 1448 (1987); PPG, 11 CIT at ——, 662 F. Supp. at 265; Cabot, 9 
CIT at 498, 620 F. Supp. at 732. It must also be kept in mind that 
Commerce has been given considerable discretion in determining 
what practices are countervailable. See Can-Am Corp., 11 CIT at 
——, 664 F. Supp. at 1449; Carlisle Tire, 5 CIT at 232, 564 F. Supp. 
at 837. 

The IRDP provides grants to different regions at different fund- 
ing levels according to their tier designation. The level of funding 
available to an eligible applicant is determined by geographic re- 
gion. Thus, the applicant’s region determines the level of assistance. 
That the distinctions are based on neutral criteria does not change 
the preferential nature of the program. 


[General availability is not the statutory test. It is merely one 
of several relevant factors to be considered in determining 
whether or not a benefit or competitive advantage has been 
conferred upon a “specific enterprise or industry, or group of 
enterprises or industries.” 


Alberta Pork, 11 CIT at ——, 669 F. Supp. at 450 (citations omitted). 

Commerce determined the level of benefit by comparing the level 
of assistance provided to fresh fish producing companies in Atlantic 
Canada to the average level of assistance provided to Tier I compa- 
nies, and allocated the difference over a twelve year period. 51 Fed. 
Reg. at 10,045 (final). The designations are not simply provided as 
an administrative convenience. '” 

Commerce’s determination that benefits received by the 
groundfish industry under the IRDP constitute subsidies within the 
meaning of 19 U.S.C. § 1677(5)(B) is supported by substantial evi- 
dence on the record and in accordance with law. This result is not 
altered by the potential fluctuations, in principle, which may occur 
within a particular tier from year to year. Cf. Certain Steel Products 
from the Netherlands, 47 Fed. Reg. 39,372, 39,376 (Dep’t Comm. 
1982) (final negative determination) (different utility rates in five 
different zones are not preferential because there are various indus- 
trial users in each zone). 


11The term “general availability” means “that what is available is accessible to all who are similarly situated.” 
United States Steel Corp., 5 CIT at 255, 566 F. Supp. at 1537. 


12P|aintiffs attempt to draw a parallel to Certain Steel Products from the Federal Republic of Germany, 47 Fed. 
Reg. 39,345 (Dep’t Comm. 1982) (final affirmative determination), where regional designations were provided for 
administrative convenience. Despite the regional designations, however, the assistance was in actuality provided 
on identical terms across Germany, as part of a national unemployment plan. 47 Fed. Reg. at 39,349-50. Plain- 
tiffs’ attempted analogy, therefore, fails on the facts. In the instant action, there is a preferential predetermina- 
tion of benefits based on which tier a specific district falls. Therefore, the regional designation is not merely an 
administrative convenience, but a designation which results in greater benefits provided to a specific region. 
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II. Economic and Regional Development Agreements: 

Economic and Regional Development Agreements (ERDAs) are 
essentially a continuation of the General Development Agreements 
(“GDAs”),!* that the Federal Government signed with every prov- 
ince and territory in the early 1980’s. 51 Fed. Reg. at 10,049 (final); 
A.R. Doc. 100 at 1192-93. ERDAs are implemented through subsidi- 
ary agreements between the federal and individual provincial gov- 
ernments. They are designed to “establish programs, delineate ad- 
ministrative procedures and set up the relative funding commit- 
ments of the federal and provincial governments.” 51 Fed. Reg. at 
10,049 (final). 

The subsidiary agreement in question here, signed between the 
Federal Government of Canada and Prince Edward Island (“PEI’’), 
relates to the development of the fisheries industry.'* Commerce ap- 
plied the specificity test to this subsidiary agreement and found the 
program countervailable.' Id. Plaintiffs take issue with the applica- 
tion of the specificity test to each subsidiary agreement and argue 
that Commerce should have applied the test to the program as a 
whole, and not the individual parts thereof. Plaintiffs’ Memoran- 
dum at 48. 

Plaintiffs are in error. In Ipsco, Inc. v. United States, 12 CIT —, 
——, 687 F. Supp. 614, 631-32 (1988), the court affirmed Com- 
merce’s practice of focusing on the subsidiary agreement as the 


proper level of analysis in assessing the countervailability of GDAs. 


Where the terms of [a] program do not appear to be limited to a 
specific group of enterprises or industries, it may still be 
countervailable if its benefits are, in practice, bestowed upon a 
specific group of enterprises or industries. 


Id. at ——, 687 F. Supp. at 632 (citing PPG, 11 CIT at ——, 662 F. 
Supp. at 265). Plaintiffs attempt to distinguish Jpsco based on “the 
absence of evidence in the record of that case that other agreements 
were in existence at the time of investigation.” Reply Brief of Plain- 
tiffs Comeau Seafoods, Ltd., et al., in Support of Plaintiffs’ Motion 
for Judgment on the Agency Record at 13 n.18 (‘‘Plaintiffs’ Reply”). 
Plaintiffs’ attempt fails, however, because the determinative issue is 
at what level Commerce may apply the specificity test. The Ipsco 
court clearly held that this may be at the subsidiary level for the 
purpose of ascertaining preference to a particular industry. 

The Court must examine the aid or advantage actually received 
“regardless of whatever name or in whatever manner or form or for 
whatever purpose the aid was provided.” Cabot, 9 CIT at 495, 620 F. 
Supp. at 730 (quoting Nicholas & Co. v. United States, 7 Ct. Cust. 

13GDAs are umbrella agreements which provide the legal basis for departments of the federal and provincial 
governments to cooperate in the establishment of economic development programs with stated general economic 


development goals. 51 Fed. Reg. at 10,048 (final). 

14Under the PEI subsidiary agreement, four programs were funded by the Federal Government of Canada: re- 
source development, harvesting, infrastructure and pilot projects. Jd. Three programs were funded by the provin- 
cial government: quality enhancement, quality improvement and product utilization. Id. 

15Commerce found conflicting documentation regarding the total monies disbursed, and used the best informa- 
tion available, a 1984-1985 ERDA Review Report, to establish the aggregate amount of funding. Jd. 
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Appls. 97, 106, aff'd, 249 U.S. 34 (1916)). Here, Commerce calculated 
the benefit under the PEI fishery subsidiary agreement, by allocat- 
ing the total value of all federal and provincial funds received in fis- 
cal year 1985 over twelve years. Commerce found an estimated net 
subsidy of 0.007% ad valorem by applying the grant methodology 
and dividing by the f.o.b. value of production in Atlantic Canada of 
fish and shellfish during the review period. 51 Fed. Reg. at 10,050 
(final). This methodology is in keeping with the guidelines provided 
in the subsidies index. See Subsidies Appendix, Cold-Rolled Carbon 
Steel Flat-Rolled Products from Argentina, 49 Fed. Reg. 18,006, 
18,016 (Dep’t Comm. 1984) (final affirmative determination and or- 
der). Thus, the Court cannot conclude that Commerce erred in its 
analysis of the benefit under the PEI fishery subsidiary agreement. 

The distinction that has evaded plaintiffs is that not all generally 
available benefits are alike. Generally available benefits may ac- 
crue to specific recipients. “[W]hen actually bestowed, [the benefit] 
may constitute specific grants conferred upon specific identifiable 
entities, which would be subject to countervailing duties.” Cabot, 9 
CIT at 497, 620 F. Supp. at 731. The Court holds that Commerce 
properly concluded that the level of analysis was the subsidiary 
agreement; its findings are based on substantial evidence, and in ac- 
cordance with law. 


III. Newfoundland: Loans from the Fisheries Loan Board: 


Under the direction of the Fisheries Loan Board (“FLB”), the gov- 
ernment of Newfoundland makes available long-term loans “for the 
development and improvement of the fishing industry.” 51 Fed. 
Reg. at 10,052 (final). These loans are designed for Newfoundland 
resident commercial fishermen who have had 75% of their income 
derived from the harvesting industry during the previous two fish- 
ing seasons. The loans are provided for the following purposes: 


the purchase, construction and repair of ships measuring up to 
65 feet, the purchase of new engines and fishing gear, the con- 
struction of plants and purchase of plant equipment, and for 
other types of capital expenditures. 


Id. Commerce applied the specificity test and found the FLB loans 
countervailable because they were limited to one particular indus- 
try—the fishing industry. Jd. 

Plaintiffs, however, claim that the FLBs are noncountervailable 
because they are de facto nonspecific and only part of an overall 
lending policy, administered through the Rural Development Loan 
Program (“RDLP”’), which provides loans on similar terms to all 
commercial enterprises in Newfoundland. 

The record supports plaintiffs’ conclusion. The province of New- 
foundland established a major program, the RDLP, to aid in the de- 
velopment of small businesses involved in “primary resource pro- 
duction, manufacturing, processing, services and tourism.” 51 Fed. 
Reg. at 10,061 (final). Commerce applied the specificity test to the 
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RDLP and found it “not limited to a specific enterprise or industry 
* * *” Td. Fish harvesters, however, were specifically excluded from 
the RDLP because “the FLB is responsible for administering loans 
to fish harvesters due to the detailed technical specifications which 
must be met.” A.R. Doc. 100 at 2025. Thus, the exclusion was appar- 
ently solely to utilize the special expertise of the FLB. 

There is no evidence in the record that this exclusion was for the 
purpose of specifically targeting the fish harvesting industry. The 
Court is cognizant, however, that despite the programs’ general 
availability, the loans accorded the whole groundfish industry may 
provide a de facto countervailable benefit. Therefore, Commerce 
erred in applying the commercial rate of interest as the benchmark 
for calculating the amount of subsidy, and must recalculate the ben- 
efit conferred using the rate of interest used in the RDLP. 


IV. Government Equity Infusions: 


The Government of Canada, along with the province of Nova Sco- 
tia and the province of Newfoundland, made equity investments in- 
to two restructured companies: National Sea Products Limited 
(“NSP”) and Fishery Products International Limited (“FPIL”), re- 
spectively. The provision of equity “was part of the restructuring of 
several major harvesters and processors into NSP and FPIL.” 51 
Fed. Reg. at 10,047 (final). Commerce made the following findings: 


During the late 1970’s, the five major companies rapidly in- 
creased their debt, principally through loans from commercial 
banks. By the early 1980’s, with a downturn in the industry, 
the position of the companies became an item of concern to the 
commercial banks, and subsequently to the federal government, 
because their especially high debt-to-equity ratios began to af- 
fect the economic underpinnings of the companies and the At- 
lantic Canada fishing industry. In 1983, the federal government 
established a restructuring team in response to the depressed 
economic conditions of the industry. The federal restructuring 
team determined that the financial structure of the major com- 
panies was ill-suited to the economic conditions which faced the 
fishing industry, and that the principal challenge to the compa- 
nies was to increase shareholders’ equity to ensure the compa- 
nies’ economic viability. They also believed that liquidation 
would result in extremely serious disruptions to employment 
and financial institutions in Atlantic Canada. The government 
of Canada states that, based on the long-term prospects of this 
industry and the financial forecasts prepared for NSP and 
FPIL, equity participation by the government appeared to be a 
sound investment. 


51 Fed. Reg. at 10,047 (final). 

Government provision of equity does not per se confer a 
countervailable benefit. Steel Products from Argentina, 49 Fed. Reg. 
at 18,020; Certain Agricultural Tillage Tools from Brazil, 50 Fed. 
Reg. 34,525, 34,529 (Dep’t Comm. 1985) (final affirmative determi- 
nation). Government equity infusions bestow countervailable bene- 
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fits only when they are made “on terms inconsistent with commer- 
cial considerations.” 19 U.S.C. § 1677(5\A)GiD. Although the 
phrase “inconsistent with commercial considerations” is not defined 
in the statute, the test is whether ‘“‘a reasonable investor could ex- 
pect a reasonable rate of return on his investment within a reasona- 
ble period of time.” British Steel Corp. v. United States, 10 CIT 224, 
226, 632 F. Supp. 59, 61 (1986). 

Commerce, in determining whether the investments here were 
made on terms inconsistent with commercial considerations, ana- 
lyzed the following: (a) the companies’ financial statements; (b) the 
financial forecasts submitted by the Government of Canada; and, (c) 
the terms of the restructuring. 51 Fed. Reg. at 10,047 (final). 


A. FPIL: 


Three major companies were involved in the restructuring of 
FPIL in 1984.1 Commerce found FPIL to be unequityworthy at the 
time of its organization for two reasons: (1) the poor financial condi- 
tions of the companies merged into FPIL during 1981-83; and (2) 
the results of Commerce’s analysis of the projected future profitabil- 
ity of the company. 

In determining whether the assumptions underlying the govern- 
ment’s investments were valid, plaintiffs argue that Commerce 
should not have based its decision on the past results of five poorly 
managed companies, but recognize FPIL as a new entity. To support 
their position, plaintiffs rely on Carbon Steel Wire Rod from Trini- 
dad and Tobago, 49 Fed. Reg. 480 (Dep’t Comm. 1984) (final affirm- 
ative determination). In Trinidad and Tobago, Commerce found 
that government assistance made to a newly created company did 
not constitute a countervailable subsidy. However, Trinidad and 
Tobago is distinguishable because the company under consideration 
there was not previously in operation as another entity, but was an 
entirely new company. See 49 Fed. Reg. at 480-81. Furthermore, 
Trinidad and Tobago is limited to its own facts. See Saudi Iron and 
Steel Co. v. United States, 11 CIT ——, ——, 675 F. Supp. 1362, 1373 
(1987). 

In the instant action, both FPIL and its holding companies had 
been in operation, and required restructuring and government as- 
sistance to remain viable. The corporate form may have changed 
such that, technically, a new company was formed, but the fact re- 
mains that the new company comprised the old companies. There- 
fore, it was reasonable for Commerce to look at the past pattern of 
performance of the companies in ascertaining whether they would 
make a reasonable investment. The whole is equal to the sum of its 
parts; the same industry was involved, with many of the same 
assets. 


16Fishery Products Limited, The Lake Group Limited, and John Penny and Sons Limited of Newfoundland. 51 
Fed. Reg. at 10,047 (final). But see A.R. Doc. 223 at 2380 (ten companies, in total, were amalgamated to form 
FPIL). 
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The governments’ primary source of projected future profitability 
of FPIL consisted of a study performed by the independent consult- 
ing firm of Price Waterhouse. A.R. Doc. 224 at 2382. Plaintiffs con- 
tend that the Price Waterhouse study provided a positive financial 
projection which demonstrated that FPIL would show strong earn- 
ings in five years.!” 

Commerce, however, examined the Price Waterhouse study and 
found that even though greater profits were forecast for the later 
years, FPIL was expected to experience losses or low profits in the 
first two years of operations. A.R. Doc. 224 at 2382. Thus, Com- 
merce found that these later expected profits were not sufficient to 
compensate for the delay in reaching that level of performance. Id. 


The projected increase in retained earnings over five years is 
not large and is accompanied by a deterioration in the financial 
structure and working capital position of the company. The 
government estimates of future catches on which these projec- 
tions were based are subject to great uncertainty. 


51 Fed. Reg. at 10,047 (final); see also A.R. Doc. 224 at 2382-83. In 
addition, Commerce observed that private investors had been 
sought, yet none had been willing to invest in the restructured com- 
pany. A.R. Doc. 228 at 2402; 51 Fed. Reg. at 10,047. Under the cir- 
cumstances, Commerce acted rationally in finding that the equity 
infusions by Canada and the province of Newfoundland were not 
made in a manner consistent with commercial considerations. 


B. National Sea Products: 


The next equity investment decision made by Commerce concerns 
the reorganization of NSP. The restructuring occurred in 1983 and 
“involved primarily NSP itself and the acquisition of certain assets 
from H.B. Nickerson & Sons Limited.” 51 Fed. Reg. at 10,047 (final). 
The Federal Government of Canada, the province of Nova Scotia 
and a private sector group, Scotia Investments Limited (“SIL”), in- 
vested equity in NSP in exchange for shares of common and/or pre- 
ferred stock. Initially, SIL offered to purchase two million shares of 
NSP common stock at five dollars per share, with no purchase of 
second preferred shares or government involvement. The offer was 
rejected because it was believed that this additional equity was not 
sufficient to ensure the recovery of NSP. A.R. Doc. 224 at 2387. Con- 
sequently, SIL increased its purchase to three million common 
shares at fives dollars per share,!® and Canada, Nova Scotia and SIL 
provided additional equity in exchange for second preferred 
shares.'? Commerce found these equity infusions to be on terms in- 


17Commerce found the methodology used in the study sound and the assumptions, when examined individual- 
ly, reasonable. A.R. Doc. 224 at 2382. 

18[n addition, SIL purchased 50,000 shares of NSP’s second preferred stock for $5 million ($100/share). A.R. 
Doc. 224 at 2385. Commerce found the publicly traded price of NSP common stock to be $7/share, “indicating 
that SIL received its shares at a discount.” A.R. Doc. 224 at 22387. 

19Canada and Nova Scotia purchased 100,000 and 50,000 second preferred shares of NSP for $10 million and $5 
million, respectively ($100/share). A.R. Doc. 224 at 2385-86. 
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consistent with commercial considerations, therefore, countervail- 
able.” 51 Fed. Reg. at 10,047 (final). 

Plaintiffs contend that since the governments paid the same price 
for the second preferred shares at SIL, the governments’ equity in- 
fusions were on terms consistent with commercial considerations. 
Plaintiffs argue that the instant action is controlled by Carbon Steel 
Structural Shapes from Luxembourg, 47 Fed. Reg. 39,364 (Dep’t 
Comm. 1982) (final affirmative determination). In that investiga- 
tion, Commerce found government equity investments not 
countervailable because the private investor and the government 
paid the same price for the stock, thereby indicating that the 
purchase was not made under terms inconsistent with commercial 
considerations. 47 Fed. Reg. at 39,368. 

However, the Court agrees with Commerce in that the analysis 
cannot stop at the mere presence of a private investor or payment 
of the same price for shares by the private investor, but must focus 
on the substances of the transaction. The record reflects that SIL’s 
purchase of common shares provided it a greater potential for re- 
turn on its investment. In this regard, SIL and the governments 
were not similarly situated.?! SIL’s purchase of the second preferred 
shares was linked to its purchase of common stock. The second pre- 
ferred shares do not provide the governments with the same benefit 
conferred to SIL. See A.R. Doc. 224 at 2386-88. For example, Cana- 
da will receive no cash dividend until March 31, 1990, from which 
time a dividend will accrue at a rate equal to one-half of the aver- 
age prime rate plus three percent. A.R. Doc. 224 at 2386. Also, a 
one-time stock dividend of two shares of common stock was to be 
paid for each share of second preferred stock within five years of 
the issuance date. Jd. Significant factors distinguish this action 
from the Carbon Steel from Luxembourg decision to warrant a dif- 
ferent resolution. Therefore, Commerce’s determination was based 
on substantial evidence, and in accordance with law. 


C. Improper Inclusion of Non-Canadian Assets: 

Commerce admits it improperly included NSP’s and FPIL’s non- 
Canadian subsidiary assets in its subsidy calculation, but suggests 
such error be rectified during an administrative review. If no re- 
view is conducted, however, the error will not be corrected. There- 
fore, the Court directs Commerce to adjust its calculations 
accordingly. 


CoNCLUSION 


Commerce’s determination is remanded for recalculation of the 
countervailable portion of the subsidy received under the New- 
foundland loan program administered by the Fisheries Loan Board. 

20The Toronto Dominion Bank purchased $75 million of “term difficulty preferred shares” from NSP. The pro- 


ceeds from the reorganization were used primarily to retire debt. A.R. Doc. 224 at 2385-86. 


21Commerce was unable to derive the actual value on each portion of this transaction because an “analysis of 
these preferred shares purchased by the government indicates that the expected return on them is below that 
which would be required by a private investor.” 51 Fed. Reg. at 10,047-48 (final) (emphasis added). 
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Commerce shall use as its benchmark rate of interest that which is 
used under the RDLP. 

Commerce shall also recalculate the countervailable portion of 
the subsidy received in the equity infusions in NSP and FPIL to ac- 
count for the erroneous inclusion of non-Canadian assets. 

Commerce shall file the results of the remand proceedings with 
the Court within 45 days. Plaintiffs will thereafter have 15 days in 
which to file a brief on the remand determinations with the Court. 
Defendant shall file a reply within 15 days after receipt of plain- 
tiff’s brief. 


(Slip Op. 89-156) 


CAMBRIDGE LEE INDUSTRIES, INC., PLAINTIFF v. UNITED STATES, DEFENDANT, 
AND AMERICAN BRASS, ET AL., DEFENDANT-INTERVENORS 


Court No. 88-09-00714 
{Motion for injunction pending appeal granted.] 
(Decided November 1, 1989) 


Sharretts, Paley, Carter & Blauvelt (Gail T. Cumins, Beatrice A. Brickell, Ned H. 
Marshak) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice (M. 
Martha Ries); Lyn M. Schlitt, General Counsel, Judith M. Czako, Acting Assistant 
General Counsel, United States International Trade Commission (Calvin H. Cobb, 
III), for defendant. 

Collier, Shannon & Scott (Jeffery S. Beckington, David A. Hartquist, and Kathleen 
Weaver Cannon) for defendant-intervenors. 


MEMORANDUM OPINION AND ORDER 


DiCaro, Judge: Cambridge Lee, a United States importer of brass 
sheet and strip, moves for an injunction pending appeal of this 
Court’s denial of a preliminary injunction against liquidation of en- 
tries of Japanese brass sheet and strip. Cambridge Lee Indus., Inc. 
v. United States, 13 CIT ——, Slip Op. 89-145 (Oct. 18, 1989). 

The motion for an injunction pending appeal is granted. 


BACKGROUND 


This court previously denied movant’s request for a preliminary 
injunction against liquidation of entries of Japanese brass sheet and 
strip, because movant failed to request an administrative review of 
the dumping order under 19 U.S.C. § 1675(a)(1). The court nonethe- 
less recognized a continuing split of authority within the Court of 
International Trade on the question of whether a request for an ad- 
ministrative review is a prerequisite to obtaining injunctive relief 
against liquidation. Id. at ——, Slip Op. 89-145 at 4. The court stat- 
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ed that the issue is unlikely to be resolved until the Federal Circuit 
has an opportunity to address it. Id. at ——, Slip Op. 89-145 at 5. 


DISCUSSION 


The criteria for the issuance of a preliminary injunction and an 
injunction pending appeal are identical. Fundicao Tupy S.A. v. 
United States, 11 CIT ——, 671 F. Supp. 27, 29 (1987); UST, Inc. v. 
United States, 11 CIT ——, Slip Op. 87-17 at 5-6 (Feb. 20, 1987). Ac- 
cording to these criteria, the movant must demonstrate: (1) immedi- 
ate and irreparable injury, (2) likelihood of success on the merits, (3) 
the balance of hardship favors the movant, and (4) an injunction 
will serve the public interest. Matsushita Elec. Indus. Co. v. United 
States, 823 F.2d. 505, 509 (Fed. Cir. 1987). The court has previously 
granted an injunction pending appeal after denying a preliminary 
injunction against liquidation. Fundicao Tupy S.A. v. United States, 
11 CIT ——, 671 F. Supp. 27, 30 (1987); British Steel Corp. v. United 
States, 10 CIT ——, 649 F. Supp. 78, 80 (1986). Guided by the deci- 
sions in Fundicao Tupy and British Steel, the Court determines that 
the movant is entitled to the requested injunctive relief. 

Absent an injunction pending appeal, movant would be immedi- 
ately and irreparably injured because liquidation would moot its ap- 
peal, and would preclude movant from recovering its $55,000 cash 
deposit on the entries in issue should it prevail on the merits of its 
challenge to the underlying Commission determination. Movant has 
also met the second criterion by raising questions that are “serious, 
substantial, difficult, and doubtful.” As Customs has already collect- 
ed cash deposits on the entries and would, at most, merely be re- 
quired to delay liquidation should an injunction pending appeal is- 
sue, the third requirement is satisfied. Finally, an injunction best 
serves the public interest because of the need to resolve this issue at 
the appellate level. Fundicao Tupy, 11 CIT at ——, 671 F. Supp. at 
30; British Steel, 10 CIT at ——, 649 F. Supp. at 80. 

While movant failed to make the necessary showing for a prelimi- 
nary injunction, it has sufficiently demonstrated the necessity of 
maintaining the status quo through an injunction pending appeal. 


CONCLUSION 
The motion for an injunction pending appeal is granted. 
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FORMER EMPLOYEES OF KERR FINISHING, INC., PLAINTIFFS v. UNITED STATES, 
DEFENDANT 


Court No. 89-02-00097 
[Judgment for defendant. ] 


(Dated November 1, 1989) 


Legal Services Agency of Western Carolina, Inc. (Andrew M. Jones, Jr.) for 
plaintiff. 

Stuart M. Gerson, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division United States Department of Justice (Jane 
E. Meehan); of counsel: United States Department of Labor (Gary Bernstecker), for 
defendant. 


OPINION 


Restanl, Judge: Plaintiffs challenge denial of certification of eligi- 
bility for trade adjustment assistance pursuant to 19 U.S.C. § 2272 
(1988).! The court must determine whether the denial was based on 
substantial evidence in the administrative record and is in accor- 
dance with law. 19 U.S.C. § 2395(b) (1988). 

Plaintiff's place of employment, the Kerr Finishing, Inc. plant at 
Travelers’ Rest, South Carolina, was closed on December 7, 1988. 
The plant bleached, dyed, and finished apparel fabrics for various 
garment manufacturers. The product found to be “directly competi- 
tive” with the plant’s production was “finished fabric.” This does 
not appear to be a disputable point. Rather than increase, as re- 
quired by section 2272(a\(3), imports of finished fabric declined in 
1987 and further in 1988 in comparison with 1986 imports of the 
product. No alternative to the 1987-1988 period was suggested as 
the appropriate period of investigation. 

Accordingly, the Secretary’s denial of eligibility based on failure 
to satisfy the third requirement of section 2272(a) is sustained. 


1[n order to certify a group as eligible for benefits, under subdivisior: (a) of that provision the Secretary of La- 
bor must find: 

(1) that a significant number or proportion of the workers in such workers’ firm or an appropriate sub- 
division of the firm have become totally or partially separated, or are threatened to become totally or par- 
tially separated, 

(2) that sales or production, or both, of such firm or subdivision have decreased absolutely, and 

(3) that increases of imports or articles like or directly competitive with articles produced by such 
workers’ firm or an appropriate subdivision thereof contributed importantly to such total or partial sepa- 
ration, or threat thereof, and to such decline in sales or production. 
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